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FOREWORD 


Some time ago the American Arbitration Association issued a leaflet 
entitled, Suggestions for the Guidance of Arbitrators, for the use of the 
members of its National Panel of Arbitrators. 





This leaflet has been reprinted by other organizations and appears 
to have filled such an important need in the practice of commercial 
arbitration that it seemed advisable to embody these suggestions in a 
somewhat more comprehensive form for the use of others. 


The executive staff of the American Arbitration Association is 
responsible for any policies and views expressed herein and, in so far as 
possible, these represent the knowledge and experience obtained in the 
course of the activities of the American Arbitration Association. 


In particular, the executive staff is indebted to Prof. Wesley A. 
Sturges of the Yale University Law School, to Kenneth Dayton, Esq., 
and to the Hon. Moses H. Grossman, for critical and constructive 
suggestions upon the legal phases of the suggestions. 


The preparation of this guide has been made possible through the 
generosity and interest of the Theatre Owners Chamber of Commerce 
and the New York Film Board of Trade which have shared the initial 
expenses of the work; and to them the Board of Directors extends its 
thanks and appreciation for making available to the many firms, 
corporations, trades and professions which now use arbitration the in- 
formation here presented. 

Lucius R. EAsTMAn, 
President 
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CHAPTER I 
ARBITRATION IN GENERAL 


1. Definition of Arbitration. 7. Nature of an Arbitration Agreement. 
2. Terminology. 8. Questions of Law. 

3. Voluntary Nature of Arbitration. 9. Modern Arbitration Laws in the 
4. Kinds of Arbitration. United States. 

5. Reasons for Using Arbitration. 10. Legal and Business Practice. 

6. Classes of Disputes to which Arbitra- 


tion is Adapted. 


One of the subjects of a commercial character most frequently dis- 
cussed by business men is arbitration. Although it is an ancient 
practice and in common use, uncertainty or misapprehension sometimes 
arises concerning its nature and scope. In order better to understand 
the subject in general it is advisable to have in mind certain definitions, 
principles and standards which are characteristic of arbitration and 
which may prove serviceable alike to parties and arbitrators. Some 
of the most important of these attributes are discussed in the following 
sections: 


I. DEFINITION OF ARBITRATION 


Arbitration is the term generally applied to the settlement of disputes 
by their reference to persons chosen by the parties. But arbitration 
has come to have a particular meaning; and for our purposes it may be 
defined as the settlement of a controversy by a person or persons 
chosen or consented to by the parties who agree in advance to accept 
the decision of the arbitrators. 

Arbitration, thus defined, possesses certain fundamental characteris- 
tics: There must always be an existing difference or controversy which 
the parties are willing to submit to a third person or other persons; 
the arbitrators must be chosen by the parties; there must be a final 
determination by the arbitrators; and there must be assurances by 
both parties that they will abide by the decision. The test of whether 
a dispute has been settled by arbitration is the presence of all of 
these elements. Under the common law and most state statutes, 
arbitration is a quasi judicial or extra court proceeding. When con- 
ducted under such laws it is a legal remedy. The test of a legally 
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valid arbitration is the enforceability of the award by courts of law; 
and, in some states, hereinafter enumerated, the test is the enforce- 
ability of the arbitration agreement.' 


2. TERMINOLOGY 


Through long practice certain terms have become identified with 
arbitration and are in common usage. As these terms are used 
throughout the text it seems advisable in the beginning to define 
them: 

Commercial arbitration is the name given to the settlement of dis- 
putes arising out of the exchange of products, goods or property or from 
other professional or business relations, not including the settlement of 
labor disputes. The matter in issue is called a difference, misunder- 
standing, controversy or dispute, as the parties may prefer. | 

The principals in a controversy are called parties and it is customary 
to refer to them as plaintiff and defendant; but a preferable practice 
is to refer to them as the complaining party and the defending party, 
in order to differentiate them from litigants in a court of law. 

An arbitration agreement is the general term applied to a written 
contract to arbitrate either an existing or a future dispute. When there 
is an existing dispute such an agreement is generally called a sub- 
mission; when the agreement applies to a future dispute it is generally 
referred to as a contract or as a clause in a contract. 

An arbitrator is the person to whose determination a matter in 
dispute is submitted by consent of the parties. If there is more than 
one arbitrator, they frequently constitute arbitration boards or com- 
mittees. 

An umpire, in the general acceptance of the term, denotes a person 
chosen to decide a controversy whenever the original arbitrators 
cannot agree. He is the person who casts the sole deciding vote, 
irrespective of the findings of the other arbitrators, unless the arbi- 
tration law or the parties otherwise provide.’ 

The place where the hearings are held is generally referred to as the 
arbitration tribunal. 

The decision of the arbitrator is called an award; it is the written 
document embodying the decision. 

Whenever the term arbitration law is used it refers to the United 
States Arbitration Act or to state statutes which prevail in the jurisdic- 
tion where the arbitration is to take place. 





1 See Annex I. 
2 See Chapter V, p. 39. 
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The rules agreed upon or consented to by the parties for the conduct 
of the proceedings are called arbitration rules. General rules are those 
applicable to classes of disputes or in common use; special rules are 
those adopted by the parties for a particular dispute or to meet a 
situation not covered by the general rules. 

An appeal is the action taken by a party to have an award reviewed 
on its merits by another arbitrator or arbitrators; or taken from an 
order vacating an award or from a judgment entered upon an award, 
by resort to a higher court. 


3. VOLUNTARY NATURE OF ARBITRATION 


Commercial arbitration is a voluntary proceeding, recognized as 
such by existing arbitration laws. With but one exception, no law 
authorizes the summoning of a party to participate in an arbitration 
unless there is an agreement to arbitrate. This exception is the 
Pennsylvania Act of 1810, reénacted in 1836, and repealed only for 
the city and county of Philadelphia. Under the Pennsylvania Act, 
either party to a civil suit may enter at the prothonotary’s office a rule 
of reference declaring his intention to have arbitrators chosen on a 
certain day for the trial of all matters in variance in the suit between 
the parties. The other party is then compelled to accept arbitration 
in place of his action at law. This Act prescribes the conduct of the 
case and the part which the court may take in the proceeding. 

This Act illustrates the difference between voluntary arbitration 
entered into on the basis of an agreement and compulsory arbitration 
imposed by law. The disuse of the Act indicates the preference for 
voluntary arbitration. 

It is sometimes assumed that an arbitration clause in a contract is, 


) 
in effect, compulsory arbitration. But it should be observed that the 
| parties voluntarily enter into this arbitration agreement; no law 


| 


; 


requires them to do so, nor does it give one party power to impose 
arbitration upon the other. When such an agreement is made, the 
parties voluntarily forego established legal rights in favor of what they 
deem to be the greater advantages of arbitration. \ A sharp distinction 


——, 


should at all times be made between the voluntary agreement to 
arbitrate and the obligation by the parties to perform the terms of a 
contract entered into. For example, where a trade association requires, 
as a condition of membership, that its members arbitrate their disputes 
with each other, the candidate for membership voluntarily accepts 
this condition; he may at any time resign if this method of settling 
disputes is no longer acceptable to him. 
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4. KINDS OF ARBITRATION 


Arbitration may be classified under two general heads: (1) Where, 
in the absence of or without regard to any statutory provisions, the 
parties to a controversy submit the matter to the decision of persons 
chosen by themselves and where performance of the agreement or of the 
award must depend upon the good faith of the parties; or (2) where, — 
by statute, authority is given to the parties to submit a controversy in 
accordance with its provisions which, when complied with, make the 
agreement and the award enforceable at law. 


5. REASONS FOR USING ARBITRATION 


Modern business transactions and conditions necessitate the expert 
and speedy determination of disputes by methods which will preserve 
goodwill and friendly relations and which will maintain the value of | 
the commodity over which the dispute has arisen. Examples of the 
reasons for using arbitration are the following: 

Commercial disputes ordinarily involve only questions of fact con- 
cerning such matters as the quality, price, or condition of goods on 
delivery; or the terms of the contract; or the customs of the trade; 
and for the determination of such questions, experts in the trade are 
more competent than an inexpert jury or the most learned judge in 
matters of law. 

Business disputes arise without warning; and the temper and illwill 
aroused by protracted discussions frequently disturb other commercial 
relations between the parties. The settlement of such disputes cannot 
be accommodated to crowded calendars or to set terms of court and 
recesses; but an immediately available arbitrator, ready to sit at any | 
time or place, adequately meets an emergency. 

Markets fluctuate with the seasons and the styles change; goods are 
frequently perishable or depreciate in value if they are not disposed of 
immediately; and in order to save the losses inherent in such condi- 
tions a prompt settlement of the dispute is of the utmost importance. 

The seller desires to keep his customer and for this purpose an 
amicable proceeding is more effective than litigation. 

Parties to a dispute desire to maintain their business relations uninter- 
ruptedly and without rancor and an expeditious settlement serves this 
end better than does a proceeding involving long delays. 

Publicity concerning business troubles is injurious to the parties and 
the privacy of an arbitration reduces the risk and cost of such injury. 


1 See Summary of Arbitration Laws, Annex I, p. 107 for statement on the provi- 
sions of each state law. 
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Many claims are small and frequently do not warrant a lawsuit and 
a compromise of the claim leaves a rankling feeling of injustice with 
both parties but arbitration is applicable to the smallest claim and 
restores goodwill. 

Time is valuable to business men and a proceeding which adapts 
itself to their convenience as to office hours, place of hearings and 
prior engagements is far more advantageous for commerce than a court 
which summons a party without respect to existing business obligations. 

The effect of a dispute frequently extends far beyond the interests of 
the immediate parties and may lead to unfair practices or reprisals, 
within a trade, which affect its stability or standing. The immediate 
and amicable settlement of a dispute lessens these contingent liabilities 
whereas litigation tends to increase them. 


6. CLASSES OF DISPUTES TO WHICH ARBITRATION IS ADAPTED 


Generally speaking, any controversy may be submitted to arbitra- 
tion; but experience has demonstrated that it is especially adapted to 
certain kinds of disputes. These include differences concerning the 
interpretation of the terms of a commercial contract; questions where 
established commercial customs or rules are applicable to their deter- 
mination; matters involving a professional knowledge or opinion as, for 
instance, in architectural or engineering undertakings; or trade disputes 
where questions concerning price or quality predominate; contracts 
relating to construction work on public undertakings or private enter- 
prises; relationships between partners; leases or transactions in real 
property, except where a question of title is involved; or maritime 
transactions and interstate commerce. In other words, whenever the 
right to commodities or to property is involved and that right concerns 
primarily a question of fact, arbitration has been found to offer a 
suitable and effective remedy. 

Arbitration having proved generally satisfactory in the foregoing 
types of disputes, a tendency appears to apply it generally to all 
disputes. But arbitration has reached its present high degree of 
effectiveness through centuries of experience and practice and by reason 
of the careful examination by and numerous decisions of the courts in 
many countries. The application of arbitration, therefore, to new 
subjects, and especially to some of the complicated questions presented 
by modern industrial life, should be undertaken only after mature 
consideration. This caution is advisable in order that the parties to a 
controversy who believe in arbitration shall not be needlessly dis- 
appointed in its use and be inclined to condemn the principle or 
practice. Also, arbitration occupies a position of prestige and has a 
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record of service which business men generally should seek to maintain; 
and to blame arbitration for failure in matters to which it is not 
particularly applicable is not doing justice to the remedy. 

An illustration of the possible danger of applying indiscriminately 
the remedy of arbitration recently appeared. In New York City, the 
congestion in the courts is in no small degree due to claims for damages 
resulting from automobile accidents. There is no doubt that the delay 
in hearing and determining these claims causes hardship to the parties 
and does not react favorably upon the motor industry or upon the 
judiciary. Will arbitration offer a solution? It is contended that it 
will. But the use of arbitration in tort cases presents a somewhat new 
subject in this country and one which should be examined thoroughly 
before the good name of arbitration is risked as a remedy. For this 
reason, a committee representing the automobile industry, the in- 
surance companies and the public interests has been appointed by the 
American Arbitration Association to ascertain the facts and to inquire 
whether arbitration offers an adequate or practical remedy. 


7. NATURE OF AN ARBITRATION AGREEMENT 


It is essential to the effective practice of arbitration that the parties 
who sign an arbitration agreement should regard it as valid and ir- 
revocable. It is necessary to the preservation of the sanctity of a 
contract that, irrespective of any law making such an agreement valid, 
irrevocable and enforceable, the parties should regard such agreement 
as binding. And for the most part parties do so regard it. 

When arbitration agreements are entered into at the time of making 
a general contract, or later are embodied in a submission, subsequent 
events may lead a party for one reason or another to repudiate the 
agreement. In such instances, where the pledge of good faith may not 
be sufficient to withstand the temptation to default, an arbitration law 
is necessary to make such agreements valid, irrevocable and enforceable. 

In the early practice of arbitration, before the advent of law, agree- 
ments to arbitrate apparently were regarded as irrevocable by the 
parties. But in the beginnings of common and statutory law, partic- 
ularly in England, the courts did not regard arbitration with favor as 
they thought it tended to oust the courts of their jurisdiction. It 
was, therefore, decided in Vynior’s case! that at any time prior to the 
rendering of an award, either party could revoke the authority of the 
arbitrator, and this act automatically put an end to the arbitration 
proceedings. This rule of common law prevails in states of the United 


1 YB. at 7 Jac. 1, Rot. 2629, Cokes’ Rep. 8 at p. 80. 
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States except where it has been changed by statute. But under the 
United States Arbitration Act, governing interstate commerce transac- 
tions involving $3,000 or more, and under the laws of New York, 
New Jersey, Massachusetts, Pennsylvania, California and Oregon and 
the Territory of Hawaii, an agreement to arbitrate either a future or an 
existing dispute is valid, irrevocable and enforceable. 

By irrevocable and enforceable is meant that whenever the parties to 
a contract or to a controversy agree in writing to arbitrate either an 
existing or a future dispute and one party defaults, then, under the 
conditions prescribed by the arbitration law, the court will order the 
arbitration to proceed and will, if necessary, appoint the arbitrator. 
Also, if the defaulting party begins an action at law, the court will 
order a stay of the action until the arbitration has been held.' Finally, 
upon petition from the successful party, the court will enforce the 
award in the same manner as a judgment, unless the defaulting party 
can prove the arbitration to have been held in violation of such law.” 

In other states, notably Illinois, Iowa, Maine, Michigan, Minnesota, 
Nebraska, Nevada and New Hampshire, the foregoing statement ap- 
plies only to agreements to arbitrate existing disputes as the provisions 
for legal validity and enforcement do not extend to the arbitration of 
future disputes. 

These differences in laws necessitate different practices in different 
states and since commerce knows no boundaries and men living in one 
state freely do business with those living in other states, the prevailing 
difficulties suggest the necessity for a uniférm law.’ 


8. QUESTIONS OF LAW 


Arbitration is intended by the parties to be an absolute and final 
determination of the matter in controversy. For this reason, the 
practice has grown up whereby parties bind themselves in advance to 
accept and abide by an award. On this theory, generally speaking, 
whenever a question of law arises in the course of a proceeding, the 
arbitrator decides it.t If this were not so, either party could at any 
time refer any real or fancied question of law to the court or a judge 
thereof, and the expedition of the final determination would be greatly 
diminished; also, the intention of the parties to rely upon an expert in 


1 See Chapter X, p. 86. 

2 See Annex I for Summary of Arbitration Laws and Annex II for texts of the 
United States Arbitration Act and of the New York Arbitration Law. 

3 For text of Draft State Arbitration Act, prepared by the American Arbitration 
Association, and endorsed by trade and commercial organizations, see Annex V. 

* See Chapter XI, p. 98 where court decisions are cited upholding this right. 
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whose judgment they reposed confidence would be defeated by the 
substitution of legal guidance for his business judgment. This practice — 
with reference to questions of law does not, however, prevent the par- 
ties, when in agreement, from having a question of law referred to the 
court or a judge thereof; for they may definitely specify in the sub- 
mission or clause that such a reference shall be part of the procedure; 
and the arbitrator must then refer the question of law to the court in 
accordance with the expressed wish of the parties. Or the statute may 
give a party the right to have such a question referred upon his request.! 

There can be no doubt, however, that the amendment of state stat- 
utes, permitting either party at will to demand that an alleged question 
of law be referred to the court, or a judge thereof, will offer the 
opportunity to delay the proceeding and will tend to deprive the parties 
of the strictly business judgment which they seek in an arbitration.* 

When it seems probable that a question of law will arise in the 
course of a proceeding, parties should either be willing to trust its 
determination to the judgment of the arbitrator or they may choose a 
lawyer or jurist to sit as one of the arbitrators. The other alternative 
is to specify in the arbitration agreement that questions of law, upon 
the request of either party, shall be referred to the court. 


i ee ee 


Q. MODERN ARBITRATION LAWS IN THE UNITED STATES 


The New York Arbitration Law, which amended the earlier pro- 
visions of the Code of Civil Procedure relating to arbitration, was 
enacted in 1920. It comprises certain general provisions and the 
amended sections of the Code. This law is the first of a series of 
modern statutes having for their distinguishing characteristics all of 
the following principles: 

Parties may enter into an agreement to arbitrate either an existing 
or a future dispute and when this agreement is in writing it is valid, 
irrevocable and enforceable. . 

When such an agreement is entered into, its terms must be performed 
and the court will grant a stay of proceedings in an action brought by a 
party to the agreement in violation of its terms. 

When a party defaults in the performance of the terms of an 
arbitration agreement the court will not allow the arbitration to fail 
but, upon application of the aggrieved party, will order the arbitration 
to proceed; and, if necessary, will appoint the arbitrator or arbitrators. 


eee ee ——————eEEE————e——= eee eet 


' Under the laws of Massachusetts, Illinois, Nevada, North Carolina, Wyoming rh) 
and Utah, and to a more limited extent in Pennsylvania, a party has such a right. 

? See Annex I, Summary of Arbitration Laws, for provisions relating to questions 
of law. 
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The arbitrator is the judge of both fact and law. This means that 
‘the decision and means of arriving at it are not subject to review by 
the courts except to the extent hereinafter specifically pointed out.' 

When an award is made and confirmed and judgment is entered 
thereon, the award is enforceable as a judgment of the court. 

The award is subject to correction or modification and may be set 
aside whenever there is evident corruption or partiality on the part of 
an arbitrator or whenever the award is arrived at by fraud or undue 
means; or whenever the arbitrators have decided matters not referred 
to them by the parties or have not decided all of the matters sub- 
mitted. . 

These leading principles have been embodied in the Arbitration 
Laws of the States of New York, New Jersey, California and Oregon. 
They also appear in the Massachusetts and Pennsylvania Laws, with 
the exception of the reference of questions of law to the court, herein- 
before noted. 

In 1925, Congress enacted the United States Arbitration Act which 
became effective January 1, 1926. Under this Act the foregoing prin- 
ciples are applicable to disputes arising out of interstate commerce 
and foreign transactions which involve $3,000 or more, and to maritime 
transactions. 

The constitutionality of the New York Arbitration Law was assailed 
in 1921 as being inconsistent with the State Constitution. The law 
was sustained by the Court of Appeals in an opinion by the now Chief 
Judge Cardozo, of which the following is a part.” 


“Section 2 of the Statute (L. 1920, C. 275, Consol. Laws, C. 72) declares a 
new policy, and abrogates an ancient rule... . 

“The statute is assailed as inconsistent with Article I, section 2, of the 
Constitution of the state, which secures the right of trial by jury. The right 
is one that may be waived. . . . It was waived by the consent to arbitrate. 

“, . The Supreme Court does not lose a power inherent in its very being 
when it loses power to give aid in the repudiation of a contract, concluded 
without fraud or error, whereby differences are to be settled without resort 
to litigation. For the right to nullify is substituted the duty to enforce. 

“We think there is no departure from constitutional restrictions in this 
legislative declaration of the public policy of the state. The ancient rule, 
with its exceptions and refinements, was criticized by many judges as anoma- 
lous and unjust. . . . It was followed with frequent protest, in deference to 
early precedents. Its hold even upon the common law was hesitating and 
feeble. We are now asked to declare it so imbedded in the very foundations 
of our jurisprudence and the structure of our courts that nothing less than 
an amendment of the Constitution is competent to change it. We will not 





1 See Chapter XI, p. 100. 
2 Berkovitz et. al. v. Arbib & Houlberg, Inc., (1921) 230 N. Y. 261, 130 N. E. 288. 
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go so far. The judges might have changed the rule themselves if they had 
abandoned some early precedents, as at times they seemed inclined to do. 
They might have whittled it down to nothing, as was done indeed in England, 
by distinctions between promises that are collateral and those that are condi- 
tions. . . . No one would have suspected that in so doing they were under- 
mining a jurisdiction which the Constitution had charged them with a duty 
to preserve. No different is the effect of like changes when wrought by legis- 
lation. . . 

“Finally, the statute is said to violate Article I, section 10, of the Consti- 
tution of the United States on the ground that it impairs the obligation of a 
contract. There is no merit in the contention. The obligation of the con- 
tract is strengthened, not impaired.” 


These modern arbitration laws indicate the trend of arbitration 
legislation in the United States and may be said to represent the 
business policy of the country. 


10. LEGAL AND BUSINESS PRACTICE 


Under these modern arbitration laws, the practice is generally re- 
ferred to as statutory arbitration. In New York State a high degree of 
effective codperation between the legal and business organization 
for justice has been effected. Under this system, the courts have such 
jurisdiction over the subject maiter as is conferred by law; while the 
arbitrators have such jurisdiction as is given them by the submission 
and acts of the parties, limited only by the express provisions of the 
arbitration law. 

The manner in which the legal and business practices are followed 
independently and in which they are integrated at essential points in 
arbitration proceedings constitutes the subject of the following chapters. 


1 See Davis v. Rochester Can Co. (1924) 124 Misc. 123, 207 N. Y.S. 33. 


CHAPTER II 
THE ARBITRATION AGREEMENT 


1. Valid Agreements. 6. Securing the Consent of a Party. 
2. Submission and Contract. 7. Qualifications of an Intercessor. 
3. Trade Agreements. 8. Intercessor not an Emissary of Com- 
4. Competence of a Party. - promise. 
5. To What Subjects Arbitration May 
Extend. 


It is necessary, as has already been pointed out, that the consent of 
the parties in difference should be had before an arbitrator can exercise 
any authority over the matter in controversy. In general, this means 
that the parties must be brought together and there must be a meeting 
of their minds before an arbitration can be had. 


I. VALID AGREEMENTS 


The mutual consent of the parties to refer the matter in issue to an 
arbitrator is called an arbitration agreement. But, under the New 
York Arbitration Law, such an agreement, in order to be valid, must 
concern an existing or future dispute which can be made the subject of 
a civil action at law, and it must be in the form prescribed by the 
Arbitration Law. The parties entering into such an agreement must be 
competent to do so; and the subject matter must be such as can be 
determined by arbitration. 


2. SUBMISSION AND CONTRACT 
e 


Under the New York Arbitration Law, a valid arbitration agreement 
must be in writing and be signed by both parties. When there is an 
existing dispute, this mutual consent to arbitrate is known as a sub- 
mission. When there is no existing dispute, and a clause in a contract 
provides for the arbitration of a future dispute arising thereunder, 
this mutual consent is called a contract. Either form of consent con- 
stitutes a valid arbitration agreement. 

Although the submission or contract is in writing, if the question of 
its validity. be raised by either party, the court must be satisfied that 
there has been the making of an actual or valid contract or submission 
in accordance with what the law recognizes such a contract to be. 

II 
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When this question is raised by either party, it must be settled by the 
court before an arbitration can proceed.! 


3. TRADE AGREEMENTS 
When members of a trade body obligate themselves, under its code of 


ethics, constitution or by-laws or rules, to submit to arbitration all — 


disputes arising between them or between them and other designated 
persons, it is doubtful whether they enter into such a submission or 
contract as that specified in the New York Arbitration Law. Whether 
the court will hold such a collective agreement to be individually bind- 
ing, without the execution of a submission, is a question for future 
determination. Some guidance may be found in the fact that wherever 
a trade body wishes to make sure that such a collective agreement is 
legally binding, it generally provides a form of submission to be 
executed by the parties to a controversy, in accordance with the 
prevailing law. The Arbitration Year Book contains copies of many 
such forms now in use. 


4. COMPETENCE OF A PARTY 


There must be at least two parties to an arbitration agreement and 
each must have the capacity to dispose of the right or thing in 
question. Generally speaking, every person capable of making a release 
or disposition of such a right or thing is competent to enter into an 
arbitration agreement. But the law may limit this competence in 
various ways. 

Under the New York Arbitration Law,? two or more persons may 
submit to the decision of one or more arbitrators any question in issue 
between them and which at the time of the submission can be made 
the subject of an action at law; except that the submission cannot be 
made where one of the parties to the controversy is an infant, or where 
a person is incompetent to manage his affairs by reason of lunacy, 
idiocy, or habitual drunkenness. Where a person capable of entering 
into a submission has knowingly entered into the same with a person 
incapable of so doing, the objection on the ground of incapacity can 
be taken only on behalf of the person so incapacitated. 

An infant, therefore, cannot submit to arbitration and cannot be 
compelled to arbitrate but if he enters into an arbitration agreement 
with a competent person, his submission is only voidable and he may 
compel the other party to arbitrate. 

But the competence of the parties may be affected by other laws. 


1 See Chapter [X, for provisions of law and decisions thereunder. 
2 For Summary of Arbitration Laws, see Annex I. 
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For instance, under the partnership law one partner cannot bind any 
other partner to arbitrate without such partner’s consent; under the 
corporation law, only officers authorized to bind the corporation may 
enter into an agreement to arbitrate a matter concerning the business 
of the corporation; and under the general principles of agency law, 
an agent may submit a matter to arbitration on behalf of his prin- 
cipal only when he is expressly authorized to do so.! 

These examples may be multiplied but they are sufficient to call the 
attention of prospective parties to an arbitration to the necessity of 
examining their own competence as well as that of the other party 
before entering into an arbitration agreement; otherwise, they may 
find at the close of an arbitration that the award has no legal validity 
and that they must rely solely upon each other’s good faith for the 
performance of its terms. 


5. TO WHAT SUBJECTS ARBITRATION MAY EXTEND 


Generally speaking, any civil controversy may be referred to arbitra- 
tion by the parties thereto. This right, however, may be limited by 
law. For example, the New York Arbitration Law stipulates that two 
or more parties may submit any controversy existing between them 
which may be made the subject of an action. Arbitration is, therefore, 
legally applicable to any contract wherein the parties agree to substi- 
tute an arbitral tribunal for the court; but it is not applicable to such 
matters as cannot be made the subject of a civil action at law. 

An illustration of this restriction may occur if members of a trade 
body desire to submit to arbitration certain unethical trade practices, 
not prohibited by law, or ethical questions which affect adversely the 
standards of the trade but which have not been recognized by law as 
being detrimental to public welfare. While the New York Arbitration 
Law does not prohibit their submission, the parties, if they choose to 
arbitrate, must rely solely upon good faith for the performance of the 
agreement or the award, for the court can not recognize such agree- 
ments or awards to be legally binding unless the act complained of 
could have been made the subject of litigation. In other words, the 
benefits of the Arbitration Law do not extend beyond the general 
powers of the court. 

Another limitation concerns the title to real estate. The Arbitration 
Law provides where a controversy arises respecting a claim to an 
estate in real property in fee or for life, a submission to arbitration 
cannot be made. But this provision does not prevent the submission 





1 See In the Matter of Gresham and In the Matter of Edward Jordan-Kiel Co., Inc. 
(1922) 202 App. Div. 211, 195 N. Y.S. 106. 
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of a claim to an estate for years or other interest for a term of years, 
or for one year or less, in real property; or of a controversy respecting 
the partition of real property between joint tenant or tenants in 
common; or of a controversy respecting the boundaries of lands or the 
admeasurement of dower. 

It has been held that in order for an arbitration agreement to be 
legally valid it must concern a genuine controversy and the agreement 
must provide for the submission of differences arising under specified 
acts or relations of the parties to the contract;'! and a substantial 
dispute must be involved.” 


6. SECURING THE CONSENT OF A PARTY 


Since the consent of both or all parties to a controversy is necessary 
to a valid arbitration agreement, securing that consent is a most im- 
portant matter and one worth considerable thought. 

Unquestionably the most opportune time to secure an arbitration 
agreement is during the making of a general contract when the like- 
lihood of a controversy seems remote. It is then comparatively easy 
for one of the parties to suggest the inclusion of an arbitration clause. 
So important have these clauses become that many trade associations 
now recommend the use of standard contracts containing such clauses. 
The attention of parties to general contracts is directed particularly to 
the advisability, whenever possible, of inserting them in contracts.’ 

A second practical method of facilitating an arbitration agreement is 
for the members of a trade association to approve, by resolution, of 
the principle of arbitration and to follow this action by authorizing in 
the by-laws the establishment of facilities for arbitration. Under these 
by-laws, rules of procedure may then be provided. 

When such by-laws or rules provide that members may submit their 
disputes to arbitration there is no obligation to do so and, of course, no 
legally valid arbitration agreement exists. The effect of these rules is 
to predispose members in favor of arbitration, to bring the weight of 
trade opinion in support of this method of settlement, and to provide 
machinery which facilitates the making of an agreement by having 
readily available the services of a neutral person. 

When the constitution, by-laws or rules of a trade or commercial 
organization provide that members shall arbitrate their disputes, then a 
moral obligation to arbitrate is created, and the weight of opinion 
within the trade body may be brought to bear upon the parties to the 





' See Webster v. Van Allen, p. 82. 
2 See Matter of Gordon, p. 82. 
* See Chapter IV, p. 26 for further discussion. 
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dispute, often to the extent of reprimanding, fining, suspending or 
expelling a member for violation of a by-law requiring arbitration. 

But the real difficulty in securing an arbitration agreement arises in 
casual disputes where there is no general agreement and no trade 
opinion or machinery to facilitate the making of such an agreement. 
The burden of securing the consent of the other party then falls upon 
the party who desires arbitration — a somewhat difficult matter if the 
relationship has become strained. Under such circumstances a party, 
seeking to bring about an agreement, may proceed in one of several 
ways: 

He may communicate directly with the other party, suggesting 
arbitration and that steps be taken to agree upon an arbitrator. He 
may accompany his suggestion with a list of persons from whom an 
arbitrator may be chosen and he may invite the other party to submit 
a list of names for a similar purpose. If the relations are fairly ami- 
cable these negotiations may lead to an arbitration agreement. 

When the parties have referred the matter to their respective 
attorneys, and arbitration seems desirable, the negotiations for an 
arbitration agreement will generally proceed through such attorneys. 
In view of the congested court calendars and resulting delays many 
attorneys now arrange for arbitrations, as being the most expeditious 
means of disposing of commercial disputes. 


7. QUALIFICATIONS OF AN INTERCESSOR 


But there may be cases where such direct methods will be of no 
avail and where a party desiring to arbitrate may find it practicable to 
seek an intermediary or an intercessor who will use his good offices to 
bring the parties together for the purpose of making an arbitration 
agreement. 

If there is an available list of arbitrators, maintained by an organized 
body, any one of them upon request of either party may become 
interested in performing the friendly act of bringing the parties to- 
gether; or, if there is a mutual friend possessing the confidence of both 
parties he may bring them together; or an appeal may be made to the 
officials of a local chamber of commerce or other commercial or trade 
body. It is important that some one be available who can immediately 
bring the parties into accord without sacrificing the dignity or position 
of either of them. 

The .practice of the American Arbitration Association offers an 
example of the wisdom of having immediately available some person or 
persons who can fill the réle of intercessor. Whenever a party desires 
arbitration and notifies the Secretary of the Association that he is 
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unable to obtain an arbitration agreement it is the duty of the Secre- 
tary or other officer or member of the Association to communicate 
with the adverse party and endeavor to effect such an agreement. 
During these negotiations, the Secretary may be called upon to de- 
scribe the nature of arbitration and its proceedings, to explain the 
Arbitration Law, to submit a list of arbitrators, or to describe the 
method of their selection. In other words, the Secretary establishes in 
the minds of the adverse party a knowledge of the remedy and a 
confidence in the procedure and reassures him concerning the absolute 
fairness and expedition of the proceeding. During this time the 
intercessor may become the focussing point for any accumulated ill- 
feeling and the safety zone for charges and counter-charges, all of 
which eventually clear the atmosphere and facilitate the resumption of 
friendly relations. 

At this stage of the negotiations stress should be laid upon the 
importance of keeping them friendly, informal and impersonal. For- 
mal demands or communications in writing or insistence upon details 
or vigorous assertion of rights, do not tend to reduce the tension which 
accompanies a dispute and unless this end is accomplished there is 
generally no arbitration agreement; for, as has been pointed out, an 
attitude of goodwill is essential to the making of such an arbitration 
agreement. The endeavor to bring the parties together is a persuasive 
and diplomatic act and not dependent upon technical qualifications or 
procedure. In the selection of a person for this purpose, a party 
should have in mind not a partisan of either party but an experienced 
person who has a broad and sympathetic understanding of human affairs. 

In the United States, where the laws of so many states fail to recog- 
nize the enforceability of an arbitration clause and where comparatively 
so few branches of trade require their members to arbitrate, the service 
of bringing parties into sufficient accord for the execution of an arbi- 
tration agreement is of the utmost importance. The American Arbi- 
tration Association considers this matter to be of such major 
importance that it has appointed to the office of arbitrator persons 
representing different callings in practically all of the commercial 
centers of the United States. These persons may perform the services 
of intercessors to whom an appeal can be made to use their efforts 
in securing an arbitration agreement; and they are also qualified to 
decide a dispute when such an arbitration agreement is consummated. 


8. INTERCESSOR NOT AN EMISSARY OF COMPROMISE 


If, in the course of bringing the parties together for the purpose of 
executing an arbitration agreement, they become reconciled and find 
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that they can settle the dispute without resort to arbitration, the inter- 
cessor may consider his time well spent. But one danger suggests 
itself and that is the intercessor may be tempted to act as conciliator 
in bringing about the compromise of the claim or difference and deem 
this to have been an arbitration. Such a belief tends to confuse com- 
promise with arbitration which is the rendering of a just award and 
this confusion may retard the use of arbitration, for the compromise of 
a Claim reached by the parties through their own endeavors generally 
proves acceptable for they have only themselves to blame or praise; 
but when the intercessor influences either or both of them in the 
matter of specific amounts, dissatisfaction may result, with the blame, 
if any, attaching to the intercessor. 
In the absence of an arbitration clause inserted in the contract in 
anticipation of possible disputes, it is apparent that the most impor- 
tant step in securing the consent of the parties is to have some re- 
sponsible person available and known to the community to be available, 
to whom a party wishing to arbitrate can go for assistance. In other 
words, a neutral, disinterested person commanding the confidence of 
both parties and known to be ready to serve, is a great asset to the 
- ‘maintenance of commercial peace. 


™ 
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CHAPTER III 
THE SUBMISSION 


1. Form of a Submission. 7. General Matters in the Submission. 
2 Supplemental Notices. 8. Amendment of a Submission. 

3. Nature of an Agreement. 9. Revocation or Invalidation of a Sub- 
4. Importance of Rules. mission. 

5. Statement of Facts. 10. Enforcement of a Submission. 

6. Powers of an Arbitrator. 11. Importance of a Submission. 


When the parties have consented to arbitrate a controversy, the 
next step is to put the agreement into writing. This step should be 
taken immediately, lest the parties change their minds. This writing 
is called a submission. This term has apparently been used for this 
purpose from the early practice of arbitration and is so called, accord- 
ing to early records, because the parties submit themselves to abide by 
the award of persons chosen by themselves to decide between them. 


I. FORM OF A SUBMISSION 


The form of a submission is immaterial, provided that it appears 
from the document that the parties intended to arbitrate and that the 
decision of the arbitrator should have the effect of an award. But a 
submission made under the New York Arbitration Law must observe 
certain technical requirements unless the Law permits them to be 
waived and they are waived by the parties. 

Under the imperative provisions of the New York Arbitration Law, 
the submission must be in writing; it must be signed by both or all of 
the parties and it must be duly acknowledged or proved and certified 
in like manner as a deed to be recorded. In other words, the parties 
must acknowledge their signatures before a notary public or other duly 
authorized public officer and the latter then certifies, under his own 
seal, that such an acknowledgment was made. These requirements 
should be observed if the parties desire to have a legal arbitration. 

For practical purposes, some organizations which maintain arbitra- 
tion tribunals have prepared printed forms which they recommend to 
their members. By using these forms, parties may be sure that the 
acknowledgments are in proper order; and parties are advised, when- 
ever possible to use a form which meets the legal requirements and 
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which therefore reduces the possibility of errors or omissions. For 
example, the submission form used by the American Arbitration 
Association combines in one document the proper statement and 
agreement of the parties, the Rules of Procedure, and such other 
matters as will expedite an arbitration;! and many other forms will be 
found in the Arbitration Year Book.? 


2. SUPPLEMENTAL NOTICES 


It is practicable to use supplemental notices in connection with a 
submission. These include a notice to the parties concerning the 
appointment of an arbitrator when he is not named in the submission, 
but is to be appointed by some other method; a notice to the arbi- 
trator of his appointment; and a notice of the hearing; and the 
subpoena, if one is found to be necessary. Any form of notice will 
answer the purpose but the use of a standard form adds to the formal- 
ity and expedition of an arbitration. 


3. NATURE OF AN AGREEMENT 


The agreement set forth in the submission need not be stated in 
technical language nor in legal phraseology. It is sufficient if the 
parties state that they, the undersigned, agree to submit to arbitration 
the following controversy which they then proceed to describe. This 
statement should be followed by the name of the arbitrator or arbi- 
trators upon whom the parties have agreed. It is desirable, in order 
to expedite the proceedings, that the parties agree concerning the rules 
under which the arbitration is to be conducted and pursuant to what 
arbitration law. For this purpose, the submission should designate the 
rules by name as, for example, the American Arbitration Association 
Rules; and the law by name as, for example, pursuant to or in ac- 
cordance with the New York Arbitration Law, or the United States 
Arbitration Act as the case may be. 

Although not required by arbitration laws, a submission generally 
contains the time honored covenant that the parties agree to abide 
by the award and perform its terms. Where the parties intend that 
the award shall be confirmed and judgment of the court entered there- 
on, it is desirable to name in the submission the court in which such 
judgment is to be entered. In order for a submission to conform to 
the New York Arbitration Law, it is desirable to include a declaration 
to the effect that a judgment of the Supreme Court of the State of 
New York may be entered upon the award. In drafting a submission, 





1 See Annex VII for forms used by the American Arbitration Association. 
2 Issued by the American Arbitration Association. 
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parties will find helpful the forms used by the American Arbitration 
Association.! 


4. IMPORTANCE OF RULES 


When the parties are in agreement concerning the rules of procedure 
which they wish to use, it is important that their designation be made 
clear and unmistakable in the submission. Reference to them in the 
submission makes the rules binding upon the arbitrator and they are of 
assistance to the court in ascertaining the intention of the parties, if 
later the matter comes before it. 

One way of avoiding ambiguity is to make the text of the rules a 
part of the printed form of the submission which is signed by the 
parties. The American Arbitration Association has found this practice 
serviceable, for the rules then constitute a part of the original signed 
document; they are a part of the official file; and there is no question 
but that they are before the arbitrator or the court in precisely the 
form in which the parties accepted them.? Furthermore, if rules are 
adopted, and later the necessity for appointing an arbitrator devolves 
upon the court, it will follow the method prescribed in such rules; and 
it would seem, under Section 4a, adopted in 1927, that if the rules 
prescribe a method it may be followed without resort by either party 
to the court. But whatever practice is followed, it is advisable for 
the parties to agree upon certain rules at the time of making a sub- 
mission; otherwise it is assumed that the parties wish to leave the 
arbitrator free to follow his own course. 


5. STATEMENT OF FACTS 


An important purpose of a submission is the statement in exact 
terms of the nature of the controversy. Where a specific amount is 
involved, a reference to the amount of the claim is not necessary to 
the validity of the submission but its inclusion may be of assistance 
in facilitating the proceeding. A statement of facts is necessary for 
the following important reasons: 

The parties should be in agreement as to the facts of the controversy. 
If the parties cannot agree upon such a statement then each party 
may make his own statement of the facts as he sees them, leaving it 
for the arbitrator to reconcile the different statements in accordance 
with evidence to be taken later. 

The arbitrator should be furnished with a statement of the exact 


1 See Annex VII. 
2 See Chapter XI, p. 96. 
3 See text of Arbitration Law, Annex II. 






Pq 


THE SUBMISSION 21 


question which he is to determine, for under the New York Arbitration 
Law, as later appears, he has authority to decide only the question 
actually submitted. 

The submission is the main document upon which the court relies, 
if later any question is raised which brings the matter before it; and 
the submission should, therefore, clearly express the intention of the 
parties. 

The statement of facts may be prepared in one of several ways. The 
complaining party may draw up his version of the facts and present it 
to the defending party for his approval or modifications. If an agree- 
ment can be reached as to the facts, it becomes the substance of the 
submission. 

When the complaining party is a member of an organization which 
provides arbitration facilities, or when he is entitled to avail himself of 
its services (as, for instance, a public tribunal, maintained by a chamber 
of commerce) he may notify the secretary and request his services in 
preparing a statement of facts. In such an instance, the secretary 
usually undertakes to secure the concurrence of the other party. When 
the parties act through their attorneys in arranging an arbitration, the 
submission is ordinarily prepared by them and submitted to the parties 
for signature. 

But whatever method is used in arriving at a statement of facts 
satisfactory to both parties, it is suggested that the simplest possible 
language be used consistent with accuracy and that it be as free as 
possible from technical or legal expressions. Ordinarily, arbitrators are 
business men familiar with the language of .the trade in which the 
dispute arises and the use of legal terms serves only to confuse them. 
For this reason, submissions drawn by the parties, who are also familiar 
with the terms of the trade, are preferable. The statement should be 
brief and it should not leave the arbitrator in any doubt concerning 
the matter to be submitted for his decision. As evidence is to be taken 
later during the hearing by the arbitrator, the statement in the sub- 
mission should not undertake to argue the case. 

It has been pointed out that an attitude of goodwill should prevail 
during an arbitration. The difficulties in maintaining this atmosphere 
will be increased if the complaining party places the claim or damages 
abnormally high with a view to furnishing a basis for a compromise. 
This practice is unnecessary for the arbitrator, being as well informed 
concerning trade matters as the complaining party, will readily per- 
ceive the purpose of a demand which is intended as a basis for argu- 
ment rather than for settlement. It is therefore suggested that the 
amount demanded represent the approximate actual damage or claim. 
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6. POWERS OF AN ARBITRATOR 


The submission fixes the powers of the arbitrator which are derived 
solely from the parties. The particular words used by the parties in 
defining these powers are, therefore, important. For example, if the 
parties state that they submit all matters in difference between them, 
they confer more authority upon the arbitrator than if they had stated 
that they submit all matters in dispute arising out of a particular 
transaction. As the court, upon application of either party, has 
authority to vacate an award when the arbitrator exceeds his powers, 
and as the submission offers the principal evidence upon which the 
court bases its order, a carelessly expressed grant of authority by the 
parties may be the cause of defeating an arbitration. 


7. GENERAL MATTERS IN THE SUBMISSION 


There are apparently no legal restrictions upon the matters which a 
submission may contain. The parties may, therefore, fix the time and 
place of hearings or the time within which an arbitrator is to make his 
award and these provisions of a submission are binding upon arbitra- 
tors. Parties may also fix in the submission the fees of arbitrators, or 
the maximum amount of the expense to be incurred; or they may 
prescribe the rules of procedure which arbitrators are to follow. It is 
customary, and under certain state arbitration laws it is mandatory, 
that the arbitrators be named in the submission. 

The general practice, especially that carried on by trade and commer- 
cial organizations, includes in the rules of procedure such matters as 
time and place of hearings and schedule of fees, in order to make the 
submission as short as possible. Nevertheless, when such important 
matters, as the time of making an award or the fixing of fees, are not 
provided for in the rules, and are not prescribed in the submission, 
it is assumed that they are to be determined by the arbitrators. 


8. AMENDMENT OF A SUBMISSION 


Should the parties execute a submission which imperfectly expresses 
their intention, or should matters subsequently arise which necessitate 
that a change be made, the submission may be amended by the 
mutual consent of the parties at any time previous to making an award. 
It is advisable that such an amendment be made in writing, signed by 
the parties, and be acknowledged in the same manner as the original 
submission and be attached thereto. 

An amendment to a submission may be made for the purpose of 
widening or restricting the scope of the subject matter; or it may 
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have for its purpose decreasing or increasing the powers of an arbi- 
trator. It would seem, however, that neither the original submission 
nor any amendment thereto may abridge the powers or discretion 
granted to an arbitrator under the New York Arbitration Law, as, for 
example, the authority to issue a subpoena. 


9. REVOCATION OR INVALIDATION OF A SUBMISSION 


At common law, the rule is well established that either party may 
revoke the submission at any time before the award is made. The 
remedy of the aggrieved party is an action at law to recover damages 
for the breach of the arbitration agreement, caused by the revocation. 

Under the New York Arbitration Law, which changes the common 
law, it is equally well established that a submission cannot be revoked 
by one party alone save upon such grounds as any other contract is 
revocable; that is, for facts existing at the time, or before its making, 
which would move a court of law or equity to void the contract. 

Under the New York Arbitration Law, which makes a written agree- 
ment to arbitrate valid, irrevocable and enforceable, it is revocable by 
the parties in any one of the following ways: ! 

By the mutual consent of the parties to withdraw the case or to 
substitute some other method of settlement. The reasons for the 
withdrawal are material only to the parties. 

Whenever one of the parties resorts to litigation and the other party 
joins in the action, that is, by answering the complaint or joining 
the issue and serving or accepting notice of trial, it may be presumed 
that such action indicates an intention to revoke the arbitration agree- 
ment in favor of another remedy.” 

When a party files a mechanics lien, this legal proceeding apparently 
constitutes a waiver of the right of arbitration in favor of some other 
remedy.® 

The death of one of the parties ordinarily revokes a submission but 
to this rule the New York Arbitration Law makes an exception. It 
provides that where a party dies after making a submission, if the 
submission contains a stipulation authorizing the entry of a judgment 
on an award, the award may be confirmed, vacated, modified or cor- 
rected upon the application of or upon notice to his executor or 
administrator, or, where it relates to real property, to his heir or 
devisee who has succeeded to his interest in the property. 

1 In Zimmerman v. Cohen, 236 N. Y. 15, 139 N. E. 764, the court said that the 
word irrevocable “does not mean that the agreement to arbitrate is irrevocable by 
the mutual agreement or consent of the parties.” 


2 See In the Matter of Bauer, p. 88. 
3 See Young v. Crescent Development Co., p. 79. 
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There are certain conditions under which a submission cannot be 
made.! For example, as has been seen, a submission cannot be made _- 
by an infant or an incompetent person; also when a submission or _ 
clause is held by the court not to constitute a valid contract within 
the meaning of the Arbitration Law, the matter cannot be submitted 
to arbitration.’ 


% 
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IO. ENFORCEMENT OF A SUBMISSION 


Under the common law, a submission was not enforceable by the 
courts by reason of the fact that at any time before the making of an 
award a defaulting party could revoke the submission; but such 
revocation did not affect the right of a party to an action at law. 

The New York Arbitration Law changes the common law for the 
submission is specifically enforceable by the court upon the petition 
of an aggrieved party. The necessity for such enforcement arises 
when a party withdraws from or refuses to proceed with an arbitration. 

Prior to 1927, it was necessary for an aggrieved party seeking such 
enforcement to apply to the court for an order compelling the arbi- 
tration to proceed.* But an amendment adopted in that year seems 
to contemplate that whenever the parties provide a method of proce- 
dure as, for example, where the rules mentioned in the clause or sub- 
mission provide a way for the appointment of an arbitrator, it will not 
be necessary for the party to apply to the court for an order but he 
may proceed directly in accordance with the prescribed method. If 
this is the purport of the amendment (and there seems to be some 
difference of opinion) the aggrieved party may demand arbitration of 
the other party and upon his failure to name an arbitrator or be 
present at the hearing, an arbitrator would be named in accordance 
with the rules and the arbitration would proceed ex parte. In such a 
case, it would seem that the party to the arbitration who has not 
participated therein, may apply to the court at any time prior to the 
entry of final judgment for a vacation of the award only on the 
ground that no written arbitration agreement was entered into, or that 
he was not in default or that the arbitrators were not appointed or 
did not act in accordance with the agreement.* 

In the absence of any judicial interpretation of this amendment, it 
would seem that the safer course would be for the aggrieved party to 
apply to the court, as in the past, for an order directing the arbitration 


1 See Chapter II, p. 12 and Chapter IX, p. 80. 
2 See Chapter II, p. 12. 

3 For text of law and amendment, see Annex II. 
‘ See Chapter XI, p. 105. 








7. Noy : ss 
. . pane ; Ne c ie. 
hee ve HE ‘SUI BI ISS] O rita 25 


A 








ia ‘ 


to o proceed, thus permitting an objection to be raised during the course 

vif of the proceeding and thereby obviating the possibility of having an 

award vacated later upon these grounds. 

_ Concerning the enforcement of a submission, parties are advised : 

_ that under the New York Arbitration Law, if any suit or proceeding 

is brought upon an issue otherwise referable to arbitration under that 

submission, the supreme court or a judge thereof, upon the application 

of either party, and upon being satisfied that the issue involved in 
such suit or proceeding is referable to arbitration, must stay the trial 

of the action until the arbitration has been had. 





II. IMPORTANCE OF A SUBMISSION 


The submission is the most important technically of all the instru- 
ments used in an arbitration proceeding. As it is generally prepared 
by the parties who are laymen, an attempt has been made to give 
such general and specific suggestions as will enable the parties, not 
only to prepare a submission in accordance with the Arbitration Law, 
but to make it a serviceable instrument in important matters of 
practice that are essential to a well conducted arbitration. 





1 See Chapter X, p. 86. f 
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CHAPTER IV 
THE ARBITRATION CLAUSE 


1. Form of Clause. 4. Importance of Standard Contracts. 
2. Scope of Clause. 5. Incidental Remedies. 
3. Necessity for a Submission. 6. Enforcement of a Clause. 


An arbitration clause in a general contract has the same standing 
under the New York Arbitration Law as that of a submission; that is, 
it is valid, irrevocable and enforceable. A party to a controversy 
arising under a contract containing such a clause may demand arbitra- 
tion in the same manner as under a submission. Inasmuch, however, as 
a clause is intended to apply to a future dispute, it does not contain 
a statement of facts nor determine the precise scope of a particular 
dispute nor fix the powers of the arbitrators. For these reasons it is 
desirable that the parties execute a submission whenever a dispute 
arises which is subject to an arbitration clause. But this is not 
necessary, as the complaining party may demand arbitration under the 
clause and may appeal to the court for its enforcement in the same 
manner as though it were a submission. 


I. FORM OF CLAUSE 


The form of an arbitration clause depends somewhat upon the nature 
of the contract of which it is to be a part. It should, therefore, be 
drafted with care after a thorough study of the form of contract. 
While standard forms of clauses recommended for general practice may 
be used as a basis,’ different kinds of contracts require different 
clauses in order that such clauses may comply with the Arbitration 
Law, should their validity or making later be called into question. 
It seems advisable, therefore, before adopting a form of clause, that 
the parties to the contract, of which it is to constitute a part, should 
consult their attorney, or some organization like the American Arbitra- 
tion Association or a trade body, that is competent to make a study of 
the contracts and clauses peculiar to the different branches of trade. 

Furthermore, not all agreements purporting to be contracts are in 
themselves sufficiently complete or valid to support an arbitration 
clause and this fact should be ascertained before encumbering a 
general contract with a futile arbitration clause. For example, a sales 


, aan Ret DEERME: RES ENE 
1 For texts of various standard arbitration clauses, see Annex VI. 
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order blank, upon which are noted by one party the items of a sale, 
but which agreement is not signed or completed in writing by a 
confirmatory letter, or by other written document, or by actual 
performance of its terms, may not constitute a sufficiently valid con- 
tract to sustain a valid arbitration clause. Or, when an arbitration 
agreement is used in a letter which undertakes to establish a con- 
tractual relation, the question may arise whether the other party ac- 
cepted the stipulations concerning arbitration contained therein as 
part of the general contract. 

It is possible, under these and similar circumstances, to draft a 
clause which would be binding upon both parties whenever a legal 
contractual relationship was established; but it should not be assumed 
that a mere insertion of any kind of a clause in a sales blank, or in a 
letter, or in any other communication, is legally sufficient.! 

Also, it may become necessary from time to time to change arbitra- 
tion clauses in order to bring them into harmony with the court 
decisions interpreting arbitration laws. For example, it has been held 
that a certain alleged breach of a contract was not intended to come 
within an arbitration clause.” In accordance with the principle es- 
tablished by this decision, the American Arbitration Association 
includes in its recommended clause the words “or the breach of the 
agreement of which this clause is a part.” 3 


2. SCOPE OF CLAUSE 


Arbitrators derive their powers from the parties who generally 
define them in the clause or in the rules referred to in the clause. 
These powers may or may not be amplified or defined later in a sub- 
mission, depending upon the willingness of the parties to execute one. 
For example, if the parties desire to fix the time for making an award 
or the time within which an arbitration shall be demanded after the 
dispute arises, the clause should contain these specifications. But 
when the parties intend only that a class of dispute shall be submitted 
or that a right of cancellation of the contract itself be exempted, then 
the clause should clearly express this intention of the parties. If 
the parties intend that the performance under the arbitration clause is 
to be conditioned upon the performance of some other act, such con- 
dition should be clearly stated in the contract.* 


1 See Matter of Shepard & Morse Lumber Co., p. 75; and Matter of Strong, Hewat 
& Go., p. 77. 

2 See Young v. Crescent Development Co., p. 79. 

3 See Annex VI. 

4 For texts of various clauses used by trade associations, see Arbitration Year 
Book. 
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It has been held under the New York Arbitration Law that a clause 
need not be acknowledged before a notary public for the reason that 
commercial contracts are seldom acknowledged and it would be 
impractical to require the arbitration clause contained therein to be 
acknowledged.! 


3. NECESSITY FOR A SUBMISSION 


The question is frequently asked: Where there is an arbitration 
clause in the contract under which the dispute arises is a submission 
necessary. It is not necessary under laws which make such a clause 
valid, irrevocable and enforceable. But in states where only the sub- 
mission is valid and irrevocable and enforceable or where the submission 
must be made a rule of the court in order to make it legally valid, a 
submission is necessary.” 

When there is an arbitration clause, even though a submission 
is not required under the New York Arbitration Law, it is nevertheless 
desirable to execute one for practical reasons, as it offers the opportu- 
nity to state the facts, to name the arbitrators, to fix the time of 
making an award, to designate the rules, to name the court in which 
judgment is to be entered upon an award, and to define other matters 
which the parties may have in mind. 


4. IMPORTANCE OF STANDARD CONTRACTS 


By a standard contract is meant one which has been approved and 
recommended for the use of persons engaged in similar trade transac- 
tions. Quite frequently a standard contract is the result of studies 


1 In the Matter of Yeannakopoulos (1921) 195 App. Div. 261, 186 N. Y. Supp. 
457, the court held that an arbitration clause in a contract need not be acknowledged 
and that the statutory requirement applied only to a submission. The court stated: 


“A study of the various provisions of the Code mentioned in section 8 of the 
Arbitration Law read in connection with section 2 of that law clearly shows that 
the provisions in Section 2366 of the Code (now Section 1449 of the Civil Prac- 
tice Act) requiring the instrument of submission to be acknowledged applies 
exclusively to a submission entered into between the parties under the Code of 
Civil Procedure. 

“Tt is decidedly ‘impracticable’ to expect written contracts between mer- 
chants to be ‘duly acknowledged,’ and it is not likely that the Legislature con- 
templated that the provisions of Section 2366 of the Code should have been in- 
tended to apply to such an arbitration.” 

See also In re Shima (1920) 113 Misc. 612, 186 N. Y. S. 154, the court held: 

“A clear distinction is thus made between submissions to arbitration under 
the old practice and engagements to arbitrate appearing in written contracts, 
and I think it is very plain that it was not the intention of the Legislature to 
provide, in respect of the latter class, that contracts containing such an agree- 
ment should be acknowledged or proved.” 

2 For Summary of Arbitration Laws, see Annex I. 
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made by a trade association which drafts the form of contract and 
submits it to its members. 

Such contracts not infrequently contain arbitration clauses and these 
contribute greatly to the effectiveness of arbitration for their constant 
use and interpretation stabilizes the practice of arbitration. For 
example, the Joint Conference on Standard Construction Contracts, 
comprising eight leading engineering and construction associations, 
uses a standard contract containing an arbitration clause and, although 
its use is not compulsory, more than a half million copies are sold 
annually. 


5. INCIDENTAL REMEDIES 


Whether the use of an arbitration clause in a contract will deprive the 
parties of certain legal remedies, such as the right of injunction or 
attachment, has not been finally determined by the courts. But there 
are cases which indicate the trend. 

For example, where the parties to a dispute over the construction 
of a building submitted ‘‘all matters in dispute” to arbitration and 
where the arbitrators rendered an award and one party thereafter 
filed a notice of a mechanic’s lien, the Court of Appeals held that the 
submission to arbitration of ‘‘all matters in dispute”’ was a bar to the 
maintenance of any action upon the original right or cause and that, 
therefore, no mechanic’s lien could be filed. The submission to arbi- 
tration was a waiver of the right to file notice of a mechanic’s lien. 
In a more recent lower court proceeding, a motion to enforce an arbi- 
tration clause in a contract was coupled with an application for a 
temporary injunction to restrain the other party from interfering with 
books of account, customers, etc., and the court signed an order direct- 
ing the parties to proceed with the arbitration and at the same time 
granting the injunctive relief sought.” 

In the absence of judicial pronouncement to the effect that the 
existence of an arbitration clause excludes parties from the right to 
certain provisional or incidental remedies mere legal speculation need 
not deter parties from using an arbitration clause in their contracts. 
Also, the speed with which an arbitration frequently moves makes 
unnecessary a resort to provisional remedies which have for their 
purpose preventing injustice or the dissipation of assets during legal 
delays. 





1 In the Matter of New York Lumber Wood Working Co. v. Schneider, (1890) 119 
N. Y. 475, affirming 15 Daly 15. 

2 In the Matter of E. Arthur Tutein, Inc. N.Y. Law Journal July 28, 1927, p. 
1818 (Sup. Ct. Spec. Term, Part I) Mr. Justice Crain. 
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6. ENFORCEMENT OF A CLAUSE 


When the parties are willing to proceed with the acbitielion¢ 
dispute arising out of a contract containing an arbitration iad is 
customary for them to execute a submission. The proceeding is 
the same as that outlined in the preceding chapter. 

In the event, however, that one of the parties refuses to proceed 
with or withdraws from an arbitration, the aggrieved party, under the - 
New York Arbitration Law, may then apply to the court for relief. 
If one of the parties brings a suit or proceeding upon any issue refer- 
able to arbitration under such a clause, the court upon the applicatior on 
of the other party and upon being satisfied that the matter is referable 
to arbitration, will stay the trial of the action pending arbitration.* 

It is therefore apparent that under the New York Arbitration ni 
and similar laws, the use of an arbitration clause protects the par 
against the incalculable delays, risks and losses of litigation, for the se 
laws provide fully and adequately for the legal enforcement of s a 
clauses. 


1 See Chapter X, p. 86. 
2 Ibid., p. 87. 
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THE ARBITRATOR 


1. Who May Act as Arbitrators. 9. Selection by the Court. 

2. Bias or Partiality. 10. Selection of Additional Arbitrator or 
3. Waiver of Disqualifications. Umpire. 

4. Partisans or Advocates as Arbitrators. | 11. Notice of Appointment. 

5. Fraud and Misconduct. 12. Importance of Standing Panels. 

6. Technical Competence. 13. Substitutions. 

7. Powers of Arbitrators. 14. Termination of Authority. 

8. Selection of Arbitrator by the Parties. | 15. Personal Liability of an Arbitrator. 


It is unquestionably true, as experience has proved, that the success 
or failure of an arbitration depends largely upon the arbitrators. By 
success is meant an impartial proceeding and a just award which 
inspires respect and confidence on the part of all persons concerned in 
the arbitration. 

When an agreement to arbitrate is entered into, the qualifications of 
arbitrators and their selection for a particular case or as members of 
an arbitration board are, therefore, matters which should generally 
occupy the attention of the parties to a controversy. 

In making a selection of arbitrators to settle a particular controversy, 
the parties are participating in an event, the importance of which 
extends beyond their immediate interests; and arbitrators engaged in 
determining a dispute occupy a more responsible place in business or 
public affairs than is indicated by a particular controversy. When 
they conduct a proceeding with integrity and render a just award, they 
not only render justice as between the parties but they contribute to the 
maintenance of commercial peace and to the improvement of personal 
relations within the trade. They increase the prestige of arbitration 
and they add to the dignity of the office; and, by increasing confidence 
in tne remedy of arbitration, they advance its general use. This ever 
widening circle of influence gradually improves trade practices and 
relationships throughout commerce. 

Parties, therefore, have a choice: They may select persons to act as 
impartial and upright judges with a view to obtaining a just decision, 
having in mind the benefit of such a decision to their own trade or to 
commerce generally; or they may choose partisans or ill qualified 
persons in the hope of gaining a personal advantage, thereby restricting 
the benefits of arbitration. 

31 
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I. WHO MAY ACT AS ARBITRATORS 


Generally speaking, any persons may be selected to serve as arbi- 
trators irrespective of natural or legal disabilities; and each party may 
use his own discretion in the choice of such judges. This broad latitude 
includes infants; and judges before whom an action on the matter in 
controversy may be submitted unless there is some statutory reason 
for their not serving. The New York Arbitration Law contains no 
such limitations, for it provides that parties may submit their dispute 
to one or more persons.’ 

The parties may, however, restrict themselves or consent to a re- 
striction concerning the persons who may act as arbitrators. For 
example, they may agree in the submission not to nominate as arbitra- 
tor any person financially interested in the contract or related to either 
of the parties; and where there is a breach of this agreement, the court 
will sustain the agreement.” 

The parties may, however, consent to restrictions imposed by ar- 
bitration rules. For example, the rules may stipulate that the arbi- 
trators shall be chosen from a certain trade or that they be attorneys 
or that attorneys shall not be chosen. Where parties adopt such rules, 
in effect they accept a limitation upon their powers of appointment 
which in good faith they are expected to observe. 


2. BIAS OR PARTIALITY 


The first important requisite of persons occupying the office of 
arbitrator is judicial impartiality and freedom from bias. In under- 
taking the appointment, the arbitrators accept a quasi judicial office;* 
and it follows, therefore, that conditions or facts which affect their 
impartiality render them incompetent to make a valid and enforceable 
award. 

The New York Arbitration Law leaves no doubt concerning the 
qualification of impartiality. It states that whenever there is evident 


' See Annex I for limitations imposed by other state laws, notably in Arizona, 
Texas, Louisiana, and Massachusetts. 

2 In the Matter of the Stanold Co., N.Y. Law Journal, March oth, 1923, 
Mr. Justice Erlanger stated: 


“In the opposing papers it is alleged that the arbitrator appointed by the 
petitioner is a cousin and business associate of the president of the contractor. 
Under the arbitration agreement the parties bound themselves not to nominate 
any person who was financially interested in the contract or in the business 
affairs of either the owner, contractor or architect. . .. A cousin of the presi- 
dent, if such be the fact, associated in business with him, comes pretty close to 
the class of persons expressly excluded by the agreement.” 


3 See Matter of American Eagle Fire Ins. p. 35. 
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partiality or corruption in the arbitrators or either of them, or when 
they are guilty of any misconduct by which the rights of any party 
have been prejudiced, the court must make an order vacating the 
award.! 

From time to time, questions concerning the bias or partiality of 
arbitrators have been submitted to the courts and, as a result of these 
decisions, and of general practice, certain conditions which create a 
presumption of interest or relationships have come to be regarded as 
in themselves creating grounds for suspicion, and are generally considered 
by the parties in making their selection. In view of this practice, the 
following suggestions may prove helpful: 

The arbitrator should have no interest in the subject matter sub- 
mitted for his determination. Ordinarily, such an interest, not disclosed 
to the parties, disqualifies a person to act as an arbitrator. Any 
person who stands to benefit in any way from the decision comes 
within the terms of this restriction. For example, it has been held 
that an arbitrator who borrows money from one of the parties during 
the proceedings, thereby may acquire an interest in the outcome of 
the controversy and is not competent to act under the New York 
Arbitration Law.’ 

Whenever the rules applicable to the arbitration specify certain 
conditions under which a person should not serve as an arbitrator, 
parties are expected to abide by these rules in making their selections. 
For example, the rules of the American Arbitration Association provide 
that no member of its national panel nor any other person called upon 
to act as an arbitrator shall serve in any case wherein he has a personal 
or financial interest or any secret interest or any preconceived opinion 
which would constitute a bias in favor of or in opposition to either 
party, or whenever his past or present business connections with 
either party are such as to imperil the impartiality of his award. It is 
considered to be the duty of persons invited to serve as arbitrators to 
disclose any matters which might constitute such an interest and 
either withdraw or give the parties the opportunity to waive these 
grounds of objection. 

Relationship, by consanguinity or affinity, of arbitrators to either 
party is generally presumed to create an interest in the outcome of 
the arbitration. Therefore, such relationship, if it is unknown to the 
other party, will ordinarily be sufficient to set aside an award. As 
the effect of a relationship is in each case a matter for the court to 





1 See Chapter XI, p. 93 also Annex II, Section 1457 of the Civil Practice Act. 
2 See In the Matter of Friedman, (1925), 215 App. Div. 130, 213 N. Y. S. 3609. 
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determine, on a motion to vacate the award on the ground of parti- 
ality or bias, it would seem advisable not to select as arbitrators per- 
sons of any close degree of relationship to either party. 

Business relations between an arbitrator and a party to a submission 
may be of a nature to disqualify him from making a valid award, 
especially if they offer reasonable grounds for suspicion of possible 
bias. For example, when a partner or one deriving a profit from the 
business of one of the parties, acts as an arbitrator, it may arouse 
such suspicions. 


3. WAIVER OF DISQUALIFICATIONS 


The parties may, however, waive disqualifications of an arbitrator 
as a ground of objection to his serving. They may execute a waiver 
in writing under the rules, as for instance when such rules specifically 
provide for such waivers. For example, the rules of the American 
Arbitration Association make provision for such waivers. Also, the 
parties may agree in the submission to waive these grounds; or later 
they may enter into a written agreement to do so. It is necessary only 
that the waiver should be mutual and in writing. 

There are, however, certain conditions under which a waiver will be 
presumed. For example, when a party having knowledge of the facts 
which may constitute grounds for disqualification submits his case 
without objection it may be presumed that the objection was waived. 
Also, when a party who learns facts subsequently which seem to affect 
the qualification of an arbitrator, proceeds without protest, the pre- 
sumption is that the objection on this ground has been waived by him. 

When the parties in writing or by presumption waive their objec- 
tions to an arbitrator on the grounds that his relationships may 
affect his impartiality, and he later acts in a manner which appears to 
establish the fact of his partiality, two questions may arise under the 
New York Arbitration Law. 

The first question is: May a party who has executed a waiver of the 
objection later apply to the court to have the award vacated on the 
ground of partiality. The second question is: Will the execution of a 
waiver influence the court if it finds that the arbitrator did act with 
partiality. . 

The New York Arbitration Law is very specific with respect to 
impartiality in an arbitrator. It states that the court must vacate 
an award where there was evident partiality or corruption in the 
arbitrators or either of them. It would, therefore, appear, from these 
mandatory provisions, that a party could raise the question of parti- 
ality before the court and that upon proof of evident partiality it 
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must make an order vacating the award.! It would seem also that 
although only one arbitrator is guilty of partiality, an award rendered 
by the remaining arbitrators would not be valid. 

As a matter of sound practice it is suggested that parties should not 
waive the objections to arbitrators when there are existing relationships 
or interests which may offer grounds for suspicion as to the imparti- 
ality of the arbitrators. Notwithstanding the waiver, the suspicion 
will recur and the losing party (if the suspected arbitrator has found 
against him) will attribute the responsibility for his failure to win the 
award to the partiality of the arbitrator. Furthermore, such allega- 
tions tend to bring the practice of arbitration into disrepute by destroy- 
ing confidence in its integrity. 


4. PARTISANS OR ADVOCATES AS ARBITRATORS 


In early commercial practice and under the common law, the 
appointment by the parties of persons friendly to their interests to 
serve as arbitrators became an accepted method. When each party 
had appointed his arbitrator it was customary, however, for them to 
appoint an umpire or additional arbitrator to decide between them. 
This practice continues and the question arises: Can the practice of 
each party appointing a friendly arbitrator be reconciled with the prin- 
ciple of impartiality established under the New York Arbitration Law? 

The Law makes no change in the right of a party to appoint a per- 
son friendly to his case; each party, as before, may still select his 
arbitrator and provide a method for selecting the additional arbitrator 
or umpire. But if a party does select as arbitrator a person committed 
to his interests and he acts in a partial manner in discharging his duties 
the court will set aside the award on the theory that when he is ap- 
pointed he becomes a quasi judicial officer and ceases to act as the 
agent of the party who appointed him. In a decision by the Court of 
Appeals of New York State, Judge Pound left no doubt whatever on 
this point where he said: 

“ , . the practice of arbitrators of conducting themselves as champions of 
their nominators is to be condemmed as contrary to the purpose of arbitrations, 
and as calculated to bring the system of enforced arbitrations into disrepute. An 
arbitrator acts in a quasi judicial capacity, and should possess the judicial quali- 
fications of fairness to both parties, so that he may render a faithful, honest, and 
disinterested opinion. He is not an advocate whose function is to convince the 
umpire or third arbitrator. He should keep his own counsel, and not run to his 
nominator for advice when he sees that he may be in the minority. When once 
he enters into an arbitration he ceases to act as the agent of the party who 
appoints him. He must lay aside all bias, and approach the case with a mind 


1 See Chapter XI, p. 96. 
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open to conviction and without regard to his previously formed opinions as to 
the merits of the party or the cause. He should sedulously refrain from any 
conduct which might justify even the inference that either party is the special 
recipient of his solicitude or favor. The oath of the arbitrators is the rule and 
guide of their conduct.” 


It is suggested, therefore, as a party runs the risk of having the award 
set aside, in the event that the arbitrator selected by him acts partially, 
that it is better to appoint neutral and disinterested persons in the be- 
ginning and this method is gradually coming to prevail. 

Another provision of the New York Arbitration Law operates to 
discourage the appointment of umpires. Under the common law prac- 
tice it is possible for the arbitrators appointed by their principals to 
select an umpire either at the beginning or when they find they cannot 
agree. In such instances the umpire may decide between the arbitra- 
tors, and the award rendered by the umpire is binding. But the New 
York Law and most of the state statutes provide, when an award is not 
unanimous, a majority award is valid. These laws do not provide that 
an award made by an umpire is valid. The prevalence of the majority 
rule has, therefore, discouraged the umpirage system. 


5. FRAUD AND MISCONDUCT 


The New York Arbitration Law provides that the court must vacate 
an award when it is procured by fraud, corruption or undue means or 
when the arbitrators are guilty of misconduct, but it does not specify 
the acts which may constitute grounds for such charges. In order to 
meet the requirements, parties should choose persons to serve as ar- 
bitrators whose character, standing and probity are such as to furnish 
no substantial grounds for the charge of fraud or misconduct. 


6. TECHNICAL COMPETENCE 


Statutory provisions do not require that an arbitrator shall have a 
technical knowledge of the subject matter involved in the controversy. 
But practice has demonstrated the necessity for this qualification. In 
a legal proceeding the judge must be competent in his knowledge of the 
law applicable to the dispute; in an arbitration proceeding, the business 
knowledge of the arbitrator is generally substituted for the legal know]l- 
edge of a judge. It is, therefore, advisable that arbitrators possess skill 
and knowledge in the field where the controversy arises; and if there 
is more than one arbitrator, at least a majority of them should be so 
qualified. 





1 For method of appointment, see p. 38. 





THE ARBITRATOR 37 


7. POWERS OF ARBITRATORS 


The powers of arbitrators are expressly conferred upon them by the 
parties through the submission or clause. The duties of an arbitrator 
may, therefore, vary in every case in which he serves, according to the 
views of the parties or depending upon the circumstances of the partic- 
ular submission. But there are certain powers which are so essential 
to the conduct of a case that either expressly or impliedly they are 
part of every submission. By the very act of making a submission the 
parties intend that the arbitrators shall be able to perform the duties 
of that office and to comply with their request. These powers include: 

1. The duty of obtaining a clear and definite statement from the 
parties of the precise matter in issue which the arbitrators must decide. 

2. The ascertainment of the truth by subjecting the parties to the 
tests of proof. 

3. The hearing of the parties in support of their contentions or claims. 

Arbitration laws, particularly that of New York, have conferred upon 
arbitrators certain procedural powers. These are intended to facilitate 
the exercise of the powers above mentioned which are conferred by the 
parties. These procedural powers are discussed more fully in a succeed- 
ing chapter.! 

The rules of procedure selected by the parties for the conduct of the 
proceedings may also constitute a source of authority for arbitrators. 
Such rules may enlarge their powers or they may restrict them. For 
example, the rules may authorize the arbitrators to examine the mate- 
rial or product in question without the specific consent or presence of 
the parties; or they may restrict the examination to a certain phase 
of a dispute. Again, they may prohibit the arbitrators from hearing 
certain persons, such as counsel for the parties. 

Arbitrators, therefore, will look to three sources in ascertaining their 
powers: To the law, to the parties for powers over the subject matter, 
and to the rules for procedural powers. 

When the rules confer procedural authority upon the arbitrator and a 
question as to the interpretation of the rules arises, ordinarily the ar- 
bitrator has the power to interpret them. Where there is more than 
one arbitrator the rules should make some provision, in case of dis- 
agreement, for determining their meaning as, for example, the rules of 
the American Arbitration Association which provide that the decision of 
the Arbitration Committee shall be final, if the arbitrators fail to agree. 

It may happen, however, that the parties and the arbitrators may 
be in disagreement over the meaning of the rules. In such a case it 
would seem that the party has the right to apply to the court; or if 





1 Chapter VI. 
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a party withdraws from an arbitration on the ground that the terms 
of the submission (of which the rules are a part) are not being complied 
with, the other party may petition the court for an order to proceed, 
thus bringing before the court the question of the interpretation of the 
rules. 

As a general rule, an arbitrator cannot delegate his authority; that 
is, he may not select another to act in his stead; he must meet with all 
the other arbitrators to hear the allegations and proof; and no one 
arbitrator can act on behalf of the others. This does not mean that 
arbitrators may not defer to each other’s opinion, but each must ex- 
ercise his individual judgment under his grant of authority from the 
parties. 


8. SELECTION OF ARBITRATOR BY THE PARTIES 


The arbitrator is selected by the parties. This principle of arbitra- 
tion remains unchanged from earliest times; but the method of its 
application has changed profoundly. 

Where there is a single arbitrator, the parties must mutually agree 
upon his selection. This agreement may be in the form of names 
submitted by each of the parties to the other, from which they make 
a common selection. It may be a mutual choice from a list submitted 
by a third person or an organization. The parties may, however, in 
order to save time and discord, consent to the naming of a permanent 
arbitrator, or board of arbitrators, who serves when called upon by the 
organization. Or the parties may, in the rules or submission, provide 
a method for selecting an arbitrator in case the party fails to do so. 
Any one of these methods is permissible, for arbitration laws leave the 
method of selection wholly to the parties. 

It is suggested, however, in selecting an arbitrator that the parties, 
in the submission, either provide a method or refer to rules which antic- 
ipate the possibility of stalling the proceedings owing to the inability 
or failure of the parties to agree upon a neutral, disinterested person, 
for such the single arbitrator must be. For example, the rules of the 
American Arbitration Association provide that whenever the parties 
fail, within seven days after receiving lists of names from the Secretary, 
to make a selection, the Arbitration Committee may name the arbitra- 
tor or arbitrators." 

When the arbitration law requires, as many such state laws do, that 
the arbitrator must be named in the submission, then agreement con- 
cerning him must be reached before the submission is executed. When 





1 As the Arbitration Year Book contains many examples of these methods there is 
no need to repeat them here. 
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the laws contain no such requirement as, for instance, the New York 
Arbitration Law, then the parties may name him subsequent to making 
the submission. 

It is advisable that the arbitrator be selected early in the negotia- 
tions, for the chief reason that the parties frequently wish to know who 
the arbitrator is to be before agreeing to arbitrate. The assurance of 
an arbitrator of integrity, character and competence facilitates the 
making of the agreement. 


Q. SELECTION BY THE COURT 


An arbitrator may be selected by the court only when it is author- 
ized by law to do so, and then only when for any reason the party 
fails to avail himself of his right of selection. 

Under the New York Arbitration Law whenever any party fails or 
neglects to avail himself of the method agreed upon for appointing the 
arbitrator, or for any reason there is a lapse in naming the arbitrator, 
the court is authorized to name the arbitrator. Such an arbitrator has 
the same authority as though he had been named by the parties. 

The importance of a method is indicated by the provisions of this 
Law; for whenever the court is called upon to make an appointment it 
will do so in accordance with the prescribed method; but if no method 
is prescribed, the court will make the appointment in its own way. 


IO. SELECTION OF ADDITIONAL ARBITRATOR OR UMPIRE 


The additional arbitrator or umpire is chosen when the parties decide 
to have more than one arbitrator and where each party chooses one or 
two depending upon the number desired. It then becomes necessary to 
select the third or fifth arbitrator who is called the additional arbitrator 
or umpire. He is not ordinarily selected by the parties but instead they 
provide a method for his selection. As this arbitrator or umpire has 
the deciding vote his selection is a most important matter. 

It is not too much to say that the test of the fulfilment of the ar- 
bitration agreement lies in adopting a method for his selection. This 
method may vary. Not infrequently the parties authorize the arbitra- 
tors named by them to appoint the third arbitrator or umpire. But 
by reason of the fact that each of these arbitrators is appointed by 
each of the parties they not infrequently fail to agree and a deadlock 
results unless some alternative method is provided. In order to over- 
come this difficulty, the clause or submission or rules generally provide 
that, in such an event, some other person shall make the appointment. 

When the arbitrators named in a submission are to appoint an addi- 
tional arbitrator or umpire, the New York Arbitration Law requires 





40 THE PRACTICE OF COMMERCIAL ARBITRATION 


that the submission itself must authorize the appointment and it must 
be made in writing. . 

When the parties agree to make all of the appointments from a list 
it may also happen that each selects one but they have difficulty in 
selecting the third person. For this reason, rules quite frequently 
provide a method to meet such a contingency. 

As has been seen, when either the first named arbitrators or the 
parties or any other methods fail, either party may, under the New 
York Arbitration Law, apply to the court to make the appointment. 
But parties are extremely reluctant to resort to the court for this pur- 
pose and generally provide some other method. 

The importance of providing a method may be illustrated by the 
experience of the American Arbitration Association. It maintains a 
panel of several thousands of names of persons located in all parts of 
the United States who may be called upon by parties unable to agree 
upon names of their own selection. This list is constantly in use, 
names from it being selected in accordance with the particular dispute 
involved. The Association is also frequently designated in clauses, 
submissions or rules as the body of last resort to make the appoint- 
ment of the additional arbitrator or umpire when the parties or the 
arbitrators cannot agree. In that case the Arbitration Committee is 
authorized to make the appointment; and the calls for such service are 
frequent. 

But in order to anticipate these difficulties more fully the Association 
now recommends rules for trade associations in which provision is 
definitely made for the naming of arbitrators by the Association thus 
avoiding delays.' 


II. NOTICE OF APPOINTMENT 


Where an arbitrator is named by the parties, notice of his appoint- 
ment proceeds from them, ordinarily in writing; when an arbitrator is 
named by consent of the parties, the notice usually proceeds from the 
organization or person making the appointment; when the appoint- 
ment is made by the court the notice proceeds from the court. When- 
ever the appointment is made by some person or body other than a 
party to the submission, notice of such appointment should, of course, 
be sent to each of the parties.’ 


1 See Rules of American Fur Merchants Association; and Joint Rules of the 
National Association of the Importers of Hides and Skins and the Tanners Council 
for model of rules — Arbitration Year Book, p. 545. 


* For forms of Notice, see Annex VII. 
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12. IMPORTANCE OF STANDING PANELS 


Many commercial organizations maintain standing panels from which 
parties may make their selection of arbitrators. The fact that these 
names are immediately available and that they were not proposed by 
either party greatly facilitates the making of an arbitration agreement. 

When the parties are agreed upon any one or more persons to serve, 
he is invited to accept the appointment. For reasons of relationship, 
interest in the case, or because of other obligations or reasons, he may 
decline. In this case new lists are submitted until a person satisfactory 
to both parties is found who will serve. 

It is suggested that perhaps the first step in the encouragement of 
arbitration is to have a panel of outstanding men ready to act as ar- 
bitrators upon request of the parties to a controversy; and then to 
have a method for their selection which will avoid deadlocks provided 
for in the contract or submission or rules. 


13. SUBSTITUTIONS 


Persons other than those named in the submission may be substi- 
tuted under the same submission, by subsequent agreement of the par- 
ties, but only when both parties consent; or in accordance with 
statutory provisions. 

As a general rule, substitutions are made in the same manner as the 
original appointment, except when a party fails to fill the vacancy or 
when for any reason there is a lapse in naming the arbitrator. Then 
the court, when requested by a party, may fill the vacancy.! 

Generally, a substitution is made when for any reason an arbitrator 
withdraws or his office becomes vacant before an award is made. If, for 
example, the vacancy occurs before the matter has been heard, then 
the vacancy must be filled. But if an arbitrator withdraws on the 
threshold of an award it has been held that this does not end the 
authority of the other two arbitrators and the vacancy need not be 
filled. On this point Judge Pound said: ? 

“Tt follows that the withdrawal of one of the arbitrators on the threshold 
of a formal award does not end the authority of the other two, unless the 
terms of the arbitration submission take the case out of the general rule 
governing majority awards. The arbitration agreement and the Civil Prac- 
tice Act should be read in harmony, where harmony is possible. Literally, 


the agreement provides that, if an arbitrator ceases to act, a substitute ar- 
bitrator shall be chosen. But the substitute clause need not be read so 





1 See Chapter X, p. 87. 
2 See American Eagle Fire Insurance Company et al., v. New Jersey Fire Insurance 
Company e al. cited on p. 97. 


a. Got 


7 = 
¢ S 


42 THE PRACTICE OF COMMERCIAL ARBITRATION 


crabbedly as to permit an unreasonable result in flat contradiction of the 
common and statute law. The letter should be enlarged within legitimate 
bounds, rather than limited, when the end in view may thereby be more effec- 
tively accomplished.” 


14. TERMINATION OF AUTHORITY 


The authority of an arbitrator to act as such terminates with the 
completion of the award, even though the award subsequently is de- 
clared invalid. What constitutes a completion of an award may be 
determined by the submission or by the rules or by the court. Under 
the New York Arbitration Law, the award is complete when it is 
delivered to one of the parties or his attorney or filed in the office of 
the clerk of the court in which by the submission, judgment is author- 
ized to be entered upon the award.! 

But the authority of an arbitrator may terminate before an award is 
made, namely by his own act or withdrawal; or by his death, or by 
his incapacity to act; or by reason of the application of the rules which 
grant to some other person the power to declare the office vacant be- 
cause of the incapacity or refusal of an arbitrator to act. 

The authority of an arbitrator may be terminated by the inability of 
the arbitrators to make an award under the terms of the submission, 
as, for instance, where two arbitrators cannot agree upon a third 
person, and no provision has been made for appointing an umpire or a 
third arbitrator; or when the submission requires a unanimous award 
and the arbitrators cannot agree in the making thereof. 

The authority of an arbitrator may also expire when he does not 
make his award within the time specified in the submission, unless the 
parties have, in writing, extended the time. The arbitrator has no 
power to extend the time of his authority unless such power is con- 
ferred by the submission. 

The authority of the arbitrator may be terminated by action of the 
court. For example, when the court finds that there is no valid con- 
tract to arbitrate, the submission is not legally enforceable and his 
authority ceases;* or when the court finds that an arbitrator has not 
been appointed in accordance with the submission or with the provi- 
sions of the Arbitration Law, it will not enforce the submission.* If 
an arbitration is, however, allowed to run its course, the authority of 
an arbitrator ceases with the signing and delivery of an award unless 


1 See Chapter VII on The Award, p. 60. 
2 See Chapter IX, p. 75. 
% See Chapter [X. 
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he resumes his powers by order of the court, as he may do if a rehear- 
ing is so ordered.! 

After the termination of his authority, the arbitrator is functus officio, 
that is, he is without further power to act and any acts done by him 
are not binding upon the parties and are not legally valid.’ 


I5. PERSONAL LIABILITY OF AN ARBITRATOR 


Although the courts have not determined whether, under the New 
York Arbitration Law, an arbitrator is personally liable for damages to 
either of the parties for the lack of the exercise of care or skill in the 
conduct of an arbitration, the court of one other state has held that an 
arbitrator is exempt from civil liability in making an award, even 
though it is claimed to be the result of fraud, corruption or unlawful 
conspiracy.’ The reason for this rule is that an arbitrator is a quasi 
judicial officer, exercising judicial functions, and the same considera- 
tions of public policy and the same immunity extend to him in the 
same manner as to a judge or juror. 


1 See Chapter XI, p. 102. 


2 In the Matter of the Home Insurance Co., (1925) 126 Misc. 300, 212 N. Y.S. 
567, Mr. Justice Proskauer said: 

“The arbitrator’s own letter to the Superintendent of Insurance, interpreting 
the award in accordance with the views of the Home Company, I have not 
considered. It was written after he was functus officio and under settled author- 
ity cannot be used.” 


3 Hoosac Tunnel Dock, etc. Co. v. O’Brien, 137 Mass., 424, 426, 450. 
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11. Administering Oaths to Witnesses. 


By an arbitration proceeding is meant the process of arriving at the 
truth of the matter submitted to the arbitrator. This end is achieved 
generally by means of a hearing. The object of a hearing is to furnish 
an important means of informing the arbitrator of the nature of the 
controversy and of the claims by laying before him the opposing state- 
ments of the parties, supported by such evidence as they wish to sub- 
mit. But a hearing is also conducive to the satisfaction of the parties 
who, having referred the matter to the arbitrator, are thus given a full 
and fair opportunity to be heard. 

The right of a party to state his case to the judge and the duty of 
the judge to hear the statement are universally recognized in all judi- 
cial proceedings as being the most important and fair means of enabling 
the judge to make a just decision. It is therefore essential to the judi- 
cial character of the proceeding, unless the parties waive an oral hear- 
ing in the submission, that a hearing be held. 

Under the New York Arbitration Law, the right to a hearing is 
preserved to the parties, unless it is waived by them. It provides, 
subject to the terms of the submission, that the arbitrators must ap- 
point a time and place for a hearing on the matter submitted to them 
and they must cause notice of the hearing to be given to each party. 
Other provisions of the law which apply to the procedure are predicated 

44 
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upon the holding of such a hearing, as will be seen later. The first 
duty of arbitrators is, therefore, to arrange for a hearing. 


I. TIME AND PLACE OF THE HEARING 


The arbitrators designate the time and place of the hearing and 
notify the parties. In practice, however, the arbitrators usually con- 
sult with the parties and arrange a time and place convenient to both 
arbitrators and parties. Should the parties desire to impose restrictions 
they may do so in the submission or in the rules. For example, they 
may stipulate that the hearing shall not be held on the premises of 
either party, and the arbitrators are bound by this agreement in 
naming the place. 

The parties may also guard against delays. For example, the rules of 
the American Arbitration Association provide that upon the refusal or 
neglect of an arbitrator to arrange for such a hearing, the Arbitration 
Committee shall have power to declare the office vacant. Parties using 
these rules obtain the benefit of this provision. 

The hearing should be held as soon as practicable after the matter is 
submitted to the arbitrators. 


2. NOTICE OF THE HEARING 


Parties are entitled to the notice of the hearing. The New York 
Arbitration Law requires the arbitrators to cause this notice to be 
given. Since it does not specify the length of time, it is discretionary 
with the arbitrator unless the parties have specified the time. This 
they may do in the rules or in the submission. For example the rules 
of the American Arbitration Association provide that a five days no- 
tice be given to all persons required to be present. 

It is advisable that the arbitrator cause sufficient notice to be given 
in order to obviate delays or requests for adjournments, or to forestall 
charges of unfairness if a party has not had sufficient time to assemble 
his evidence or bring his witnesses. 

Upon the request of a party, the arbitrator should also cause notice 
to be given to his witnesses in the same manner and also as to time. 

When a substitute for an arbitrator is appointed to fill a vacancy, 
or when a third arbitrator or umpire is to be appointed, the original 
arbitrators, in fixing the time or the place of the hearing, must see 
that the additional arbitrator or umpire has a voice in fixing the time 
of and place of the hearing or if it has been fixed that he receives a 
proper notice. 

A party entitled to notice of the first hearing is also entitled to 
proper notice of any subsequent or adjourned hearings; but if he 
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attended the first hearing, and was present when the date of the 
adjourned hearing was fixed, that generally will be sufficient. 


3. ADJOURNMENT OF A HEARING 


Generally speaking, adjournments may be taken upon the initiative 
of the arbitrator or at the request of the parties. Under the New York 
Arbitration Law, the arbitrators, or a majority of them, may adjourn 
the hearing from time to time, upon the application of either party 
for good cause shown, or upon their own motion but not beyond the 
day fixed in the submission for rendering their award, unless the time 
has been extended by the written consent of the parties to the submis- 
sion or by their attorneys. 

It is advisable that arbitrators, in taking an adjournment, allow 
themselves sufficient time in which to make their award before the 
time fixed in the submission for making such award expires; that they 
do not consent to adjournments which are likely to take them beyond 
the time fixed unless the parties im writing have extended the time; 
and that they do not unnecessarily refuse to postpone a hearing upon 
sufficient cause shown, for such an act is a ground upon which the 
court will vacate an award. At the same time, arbitrators should 
refuse adjournments which tend unduly to delay the proceeding. 


4. WAIVER OF ORAL HEARINGS 


The parties may agree to waive oral hearings or the production of 
oral testimony. Under the New York Arbitration Law, this is per- 
missible for the holding of a hearing is subject to the terms of the sub- 
mission. Waivers may be provided for in the submission, or through 
the consent of the parties after the submission is executed or by con- 
senting to the use of rules which authorize arbitration by another 
method. This method is sometimes called arbitration through corre- 
spondence or by means of samples. 

An example is afforded under the rules of the American Arbitration 
Association where it is provided when the parties agree in writing to 
waive oral hearings, they shall submit their contentions in writing to 
the secretary, including a statement of facts, together with all written 
documents and other evidence, properly verified. Upon receipt of these 
statements and documents, the secretary will submit a copy of each 
statement to the other party and each has then the right to make a 
reply thereto. But if either party fails to make a reply within seven 
days, he shall be deemed to have waived the right of reply. The file 
is then submitted to the arbitrators.' 





1 See Annex III. 
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Another example of methods of arbitration, provided for under trade 
association rules, is offered by the Transportation, Mechanical and 
Freight Claims Division of the American Railway Association where 
the matter is submitted to the Arbitration Committee in the form of ab- 
stracts which set forth briefly the points at issue and each party’s 
interpretation of the rules upon which its claim is based. The Com- 
mittee bases its decision upon the abstracts thus submitted.! 

A further example of the waiver of oral hearings is afforded by the 
New York Coffee and Sugar Exchange. Wherever the arbitration is 
for the purpose of establishing quality or condition, the rules provide 
that samples shall be submitted for examination and the parties not 
only do not appear but they are not known to the arbitrators.” 


5. MINUTES OF A HEARING 


The kind of records to be kept of the hearings is entirely a matter for 
the parties to determine, unless the rules indicate that minutes or 
records are to be taken. Ordinarily, minutes are not taken unless the 
rules so provide or unless the parties so desire or unless one party 
insists and makes financial provision therefore. When such records are 
kept they are not made public without the consent of the parties. But 
where trade rules provide for the keeping of such records and that they 
shall be made available to members of the trade body, the parties, in 
adopting the rules, consent to such use. 

The arbitrator is not at liberty to divulge the nature of the proceed- 
ings nor to make public the results of an arbitration. This is not a 
legal requirement but one sanctioned by long practice. 


6. COMPELLING ATTENDANCE OF WITNESSES AND PRODUCTION OF 
DOCUMENTS 


Arbitrators have no authority to compel the attendance of witnesses 
unless such authority is expressly conferred by statute. Under the 
New York Arbitration Law, arbitrators have the same rights with 
respect to the proceedings before them as are conferred upon a board 
or a member of a board authorized by law to hear testimony; that is, 
they may issue a subpoena requiring any person to appear before them 
or requiring the production of books, papers or other documents 
necessary at a hearing. Refusal to obey such a subpoena subjects the 
party served therewith to the same penalties under the law as attach 
to a refusal to obey a like process of a court of law. 





1 See Arbitration Year Book. 
2 Ibid. p. 282. ; 
3 For forms used by the American Arbitration Association, see Annex VII. 
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Where application was made to the court for an order directing a 
party to appear for examination before trial in an arbitration proceed- 
ing, the motion for such an order was denied, since the arbitrators 
could order the production of all witnesses and records at a second 
hearing, if necessary.! 


7. RIGHT OF PARTIES AND OF OTHER PERSONS TO BE PRESENT 


Parties are entitled to be present at all hearings unless they speci- 
fically waive this right or authorize the proceeding to continue without 
them. When the court orders a proceeding to continue, the defaulting 
party loses this right and the arbitrator may proceed without him, pro- 
vided he has received notice of such proceeding. 

Witnesses called upon the request of either party are entitled to be 
present; and the arbitrators may admit such other persons as are re- 
quired, unless prohibited from so doing by the submission or rules. 
For example, if the rules prohibit the attendance of the counsel of the 
parties, and the parties have authorized the use of these rules, the ar- 
bitrator is without authority, on his own initiative, to admit counsel. 

Other persons desiring to be present may do so if permitted by the 
rules or they may be admitted with the approval of the parties or of 
the arbitrator. It is desirable that persons not necessary to the pro- 
ceeding and not approved by the parties should not be present. 


8. RIGHT OF PARTIES TO HAVE COUNSEL PRESENT 


The question of whether parties may have their counsel present at an 
arbitration has been the subject of considerable discussion. 

As to whether a party to an arbitration has a legal right to be rep- 
resented by counsel, the Supreme Court of New York has held that 





1 In Matter of Schwartz, N. Y. Law Journal, Dec. 16, 1925, (Sup. Ct., Sp. Term, 
Part I), the court stated: 

“Though a commission may issue for the purpose of obtaining depositions of 
witnesses to be used before the arbitrators, this does not necessarily imply that 
the statutory provisions relating to taking the deposition of a party before trial 
are applicable to arbitration proceedings. The general rule is that an examina- 
tion before trial will be allowed only as to matters in reference to which the 
examining party has the ‘burden of proof.’ The exceptions are few and of 
limited application. Furthermore, a party may be examined before trial as to 
nothing but what is ‘material’ in view of the ‘issues.’ To fix the scope of such 
an examination it is indispensable that the court have before it the ‘pleadings’ 
of the parties. Otherwise there is no basis on which to proceed, no ‘issues 
joined.’ In this department particularly the court is required to define the scope 
of such an inquiry in order that it may be properly confined to the issues as to 
which the examining party has the burden of proof. Where there are no plead- 
ings and no issues, as those terms are understood in our courts, it is impossible 
to intelligently comply with the requirement that the court fix the scope of 
examination.” 
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he has no such right. In rendering this decision, the court had in 
mind that the very purpose of an arbitration is to obtain an inexpen- 
sive, expeditious and final determination of the dispute on its merits, 
free from technical rules and legal formalities, and the court was of the 
opinion that to permit participation by counsel as a matter of right 
would be fatal to the efficacy of arbitration. 

It follows, therefore, that if one party cannot demand the presence 
of counsel as a legal right such counsel may be present only by the 
mutual consent of the parties or by consent of the arbitrator. 

When the parties specify that counsel shall not be present, or they 
adopt rules prohibiting their attendance, then both arbitrators and 
parties are bound not to admit counsel to a hearing. Such rules have 
been adopted by some trade bodies in order to keep the arbitration 
free from legal technicalities and arguments. 

But, when counsel are to be present, each party has identical rights 
and a party intending to have counsel present should notify the other 
party sufficiently in advance to enable him also to obtain counsel. 


g. RIGHT OF ARBITRATORS TO CONSULT COUNSEL 


The affirmative practice is that arbitrators may consult counsel when 
such a course has the approval of both parties. But should one of the 
parties object, the arbitrators have no legal right to exercise an au- 
thority not conferred by the parties jointly. 

It is advisable whenever an arbitrator, being so authorized, does con- 
sult counsel that he should disclose to both parties the nature of the 
advice given in order that they may, if they so desire, present other 
legal opinions. 

Generally speaking, when the parties desire legal opinions it is prefer- 
able that attorneys be invited to serve as arbitrators whenever ques- 


1 In Matter of Kayser (Skulnik) New York Law Journal, Jan. 14, 1925 (Supreme 
Court, Spec. Term Part I.), Mr. Justice Wagner stated: 


“This presents for the first time in the Courts of this State, so far as research 
has been able to enlighten me, the question whether parties to an arbitration 
may have counsel represent them as a matter of right. My view is that whether 
counsel may be heard or participate in the arbitration proceedings rests entirely 
in the sound discretion of the arbitrators. The very purpose of arbitration is 
to obtain inexpensive, expeditious and final determination of disputes on the 
merits, free from technical rules and legal formalities. As a rule arbitrators are 
laymen, unacquainted with legal principles and procedure. The presence of 
counsel fortified with that wilderness of single instances and with legal maxims 
and some legal anachronisms would tend rather to confusion and protraction 
than prompt decision. Besides, if one side employs counsel a burden is cast on 
the other to do likewise, with resulting added expense. To permit participation 
by counsel as a matter of right would be fatal to the efficacy of arbitration. Mo- 
tion is granted. Settle order on notice.” 
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tions of law are likely to arise or that such questions be referred to the 
court as its decision will inspire the respect and confidence which a 
mere legal opinion by counsel may not command. 


Io. OATH OF ARBITRATOR 


Arbitrators are not required to take an oath of office unless such 
oath is specifically required by the Arbitration Law. Under the New 
York Arbitration Law, before hearing any testimony, arbitrators 
selected by the parties or otherwise, must be sworn before an officer of 
the law who is authorized to administer oaths, unless the parties, in 
writing, waive this requirement. , 

When the parties so waive this requirement, the waiver should be 
signed by them and should be made before the taking of testimony 
begins. If the waiver is ambiguous the court may be called upon to 
interpret it.! 

The Law requires arbitrators to swear that they will faithfully and 
fairly hear and examine the matter in controversy and make a just 
award according to the best of their understanding. 


II. ADMINISTERING OATHS TO WITNESSES 


It is not necessary to swear witnesses unless the rules or the sub- 
mission or the statute so require. Under the New York Arbitration 
Law, the arbitrators, in their discretion, may swear a witness. When 
so requested by a party it is desirable that they should do so. When 
the submission stipulates that witnesses shall be sworn, then arbitrators 
should administer the oath; and the same rule applies where the rules 
contain this requirement. ‘The court has held, however, that the 
failure to swear witnesses is at most an irregularity which does not 
invalidate an award.” 


I2. ADMISSION AND HEARING OF EVIDENCE 


Arbitrators possess wide discretionary powers with respect to the ad- 
mission and hearing of evidence. By evidence is meant the proofs and 
allegations which the parties and their witnesses submit. The arbitra- 
tors have full power to control the extent of the proof; that is, they 
may reject evidence which a court of law would have admitted or 
they may admit evidence which a court of law would have rejected. 
This discretionary power is what is meant by the statement that ar- 





1 For the precise form of the oath, see rules of the American Arbitration Associa- 
tion, Annex III. 

? Hano v. Isaac H. Blanchard Co. (Sup. Ct. App. Term, First Dept.), 199 N. Y. S. 
227. 
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bitrators are not bound by technical rules of law in the admission or 
rejection of evidence. Arbitrators are, therefore, free to apply any rules 
or principles which, in their conscience or judgment, are most likely to 
produce a just and equitable decision.! In the exercise of these wide 
discretionary powers it is essential that each party should be accorded 
full and equal rights and that the decision of the arbitrators in ad- 
mitting or excluding evidence be free from any implication of bias. 

The discretionary powers of the arbitrator, just described, may, how- 
ever, be subject to limitations. These may be incorporated in the 
submission or they may appear in the rules. When such is the case 
arbitrators are expected to observe them. For example, if the rules 
provide that evidence is to be obtained in a particular way, as for 
instance by classers, or that an established trade custom shall be 
observed, then the arbitrators will observe this limitation upon their 
discretionary powers in the matter of admitting or hearing evidence. 
If the parties provide some other method of submitting evidenee as for 
example by correspondence, then this method of taking evidence will 
obtain. 

In this connection there are a few simple suggestions which may 
prove serviceable to arbitrators: 

They should hear all witnesses offered by the parties and examine 
all documents, even though they are satisfied in their own minds that 
sufficient evidence has been heard. 

They should allow each party to establish fully his claim and no re- 
strictions should be placed upon the parties which might be considered 
as prejudicing the interests of either party. 

Arbitrators should refuse to listen to evidence unless all of the arbi- 
trators and both parties are present; nor should they consider any 
private communication from either party without disclosing its contents 
to the other party. 

Arbitrators should not hold conferences alone with either party nor 
should they make independent inquiries without consulting the parties 
or laying the results before them. 

It is not possible to foresee different acts which may affect the prin- 
ciple of fair dealing in the matter of admitting evidence but it is a 
sound practice that arbitrators should avoid any act which may create 
suspicion and, since suspicions are easily aroused in the atmosphere of a 
controversy, arbitrators should err, if at all, on the side of admitting 
immaterial evidence. 

With respect to the hearing of evidence by all of the arbitrators the 
New York Arbitration Law is specific; and the following should be 


1 See In the Matter of Morris et al., p. 98. 
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strictly observed: If there be more than one arbitrator they must all 
meet together and hear all of the allegations and proofs of the parties. 
And if testimony has been taken before the selection of all of the ar- 
bitrators the matter must be reheard, unless a rehearing is waived by 
the parties. Where minutes have been taken the parties may stipu- 
late that the reading of this record by the arbitrator is sufficient. 


13. ORDER OF PROCEEDINGS 


Arbitrators possess large discretionary powers in regulating the form 
of procedure. As a matter of convenient practice it is desirable first 
to hear the complaining party and then the defending party. The 
arbitrators may then permit each party to question the other party or 
they may first hear the witnesses, taking those of the complaining 
party and then hearing the witnesses of the defending party. The ar- 
bitrators may then require an explanation of the statements, may 
examine books, records or materials or other evidence submitted and 
continue their examination. It is advisable, in adopting a procedure, 
for arbitrators to keep in mind that the important object to be gained 
is to compel both parties at the outset to lay a full and complete 
statement of the matter before them. 

Whenever it is desirable for the arbitrators to examine premises or 
property outside of a hearing, this should be done only with the knowl- 
edge and consent of the parties and whenever possible in their presence. 

Many cases are so simple that it would be useless to encumber their 
determination with great formality; other cases are governed by rules 
which provide an order of procedure; and in still other cases the sub- 
mission may make provision for a procedure. 

But whatever the source of the procedure, it is advisable that it be 
sufficiently formal to maintain the judicial character of the proceeding. 

But all discretionary powers and all stipulations by the parties or 
by the rules are subject to the provisions of the New York Arbitration 
Law. It provides when an arbitrator refuses to hear evidence which is 
pertinent or material to the controversy, the arbitrators are guilty of 
misconduct and the court will vacate the award on this ground. 

Therefore, for an award to be enforceable under the law, arbitrators 
must have admitted all material and pertinent evidence; and while the 
law enables them to maintain a liberal attitude in the admission of 
evidence, there is ever before arbitrators the risk of the award being 
vacated if they exclude evidence which the court believes to have been 
material and pertinent. 

For this reason the foregoing suggestions have been presented as 
likely to overcome this risk. 
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14. INDEPENDENT INQUIRIES AND INVESTIGATIONS 


Reference has been made to the making of independent inquiries or 
investigations by the arbitrators. It is one of the advantages of an 


. arbitration proceeding that such inquiries may be made and facts 


obtained at first hand. In making such inquiries, however, arbitrators 
should always do so with the full knowledge of both parties. Whenever 
possible, it is preferable that such inquiries, examinations or investiga- 
tions be held in the presence of the parties. The extent to which ar- 
bitrators may go in this respect has been the subject of judicial 
decision;! but irrespective of the legal right, it is a sound practice that 
all such independent inquiries should have the full knowledge and con- 
sent and presence of both parties. 


I5. WAIVER OF PROCEDURAL REQUIREMENTS 


Under the New York Arbitration Law, there are certain procedural 
requirements. Among these may be mentioned the taking of an oath, 
rehearing of testimony when an additional arbitrator or umpire is 
appointed, and similar technical requirements. 

Whenever the parties intend to relinquish these known rights or ad- 
vantages they may do so by waiving them. Such waivers may, under 
the Law, be required in writing, and in such instances they must be 
in writing. But certain acts of the parties may be construed as waiv- 
ers. For example, if the parties having a knowledge of the irregularity 
in the procedure, continue without objection to participate in the pro- 
ceeding, the presumption is that they intended to waive the require- 
ment. Parties desiring to forego a requirement should, therefore, 
specifically waive it; and parties desiring to have such a requirement 
observed should object at the time of the discovery of the irregularity 
in order that it may be corrected. 


16. ABSENCE OF A PARTY 


When a party in good faith absents himself from a hearing, an ad- 


_ journment may be taken. When a party refuses or neglects to attend 


a hearing of which he has received proper notice under the New York 
Arbitration Law, the aggrieved party may petition the court for an 
order directing the arbitration to proceed without him; and if granted, 
the hearing may proceed after due notice. Under the amendment to the 
New York Arbitration Law? it may be possible to proceed without a 





1 See In the Matter of Berizzi Co. v. Krauz, p. 93; and Matter of Horowitz, p. 


93- 
2 See Chapter XI, p. 105. 
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court order. A hearing held in pursuance of a court order and result- 
ing in an award has the effect of making the award legally valid. 


17. QUESTIONS OF LAW 


Arbitrators are not required to submit questions of law which may arise 
in the course of a proceeding to a court or judge thereof, unless required 
by law or by the submission or by the rules to make such reference. 

When the arbitration law requires that upon the request of either 
party a question of law shall be so referred, the arbitrators must 
comply.! When the submission or rules make a similar requirement the 
arbitrators should refer the question upon request of either party. 

During the course of a proceeding, if the parties agree that a ques- 
tion of law shall be referred, then the arbitrator should comply with this 
request. 

While, therefore, generally speaking, it is true that arbitrators are 
not bound by principles of law in making their decisions (for very few 
submissions or rules make provision for the reference of legal questions 
to courts) and legal principles and precedents may be persuasive but 
have no compelling force, it is nevertheless a fact that this freedom may 
be modified by statute granting to one party the right to request such 
reference or by rules or agreements entered into by both parties. 

It is, therefore, advisable for arbitrators to be familiar with this 
aspect of the law in the jurisdiction where the arbitration is to take 
place and with the submission and rules. 


18. GIVING SETTLEMENTS BY THE PARTIES THE STATUS OF AN 
AWARD 


As has been pointed out, an arbitration agreement should be regarded 
as irrevocable by the parties and under certain arbitration laws it is so 
made. But such provisions do not affect the right of the parties to 
settle their case at any time during the proceeding or jointly to with- 
draw it from arbitration. Such a settlement or withdrawal may, under 
certain circumstances, present a problem to the arbitrators. These 
circumstances occur when the parties, by mutual agréement, having 
arrived at a settlement, request the arbitrators to make such settle- 
ment enforceable by giving it the status of an award. They make such 
a request, sometimes fearing that the mood of conciliation may change, 
and knowing that in such an event their settlement will not be legally 
binding unless it is in the form of an award, confirmed, and a judg- 
ment of the court entered thereon. 


1 See Annex I, particularly the states of Illinois, Massachusetts, Pennsylvania, 
North Carolina, Utah and Wyoming. 
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When such a request is made, what attitude shall the arbitrators 
take? At the outset it may be said that the arbitrator is under no 
legal obligation to accept this settlement in lieu of making an award. 
By this is meant that while the parties have full power to withdraw 
the matter and thereby prevent the arbitrator from making an award 
they have no power to compel him to transform such a settlement into 
an award. 

What then is his moral obligation? First it may be said when hear- 
ings have been held and evidence taken, thus disclosing the nature of 
the case sufficiently to enable the arbitrators to arrive at a decision, 
and the settlement by the parties coincides with such evidence and 
opinion of the arbitrators, then the judicial requirements of the pro- 
ceeding have been met and the integrity of the award is fully preserved 
when the award embodies such a settlement. 

But a situation may arise where no hearings, or inconclusive hearings, 
have been held and where the evidence submitted is insufficient to dis- 
close the matter sufficiently for the arbitrators to make up their minds. 
Under such circumstances the withdrawal of the case and its settlement 
by the parties would not justify arbitrators in giving it the status of 
an award for the requirements of the arbitration law as to procedure, 
evidence and determination of the matter have not been met. 

Whenever arbitrators consent to give a settlement by the parties the 
status of an award and it is presented to the court for confirmation in 
order that judgment may be entered thereon, it is advisable that the 
award clearly set forth the fact of the settlement and the stage of the 
proceedings at which it was effected in order that the court may be 
fully advised, should the validity of the award be attacked and a mo- 
tion to vacate the award be made.! 


Ig. CLOSING THE HEARINGS 


Hearings should be formally closed. The manner of closing a hearing 
is discretionary with the arbitrators unless the submission or rules pre- 
scribe a method, which they rarely do. Also the time of closing the 
hearings is discretionary with the arbitrator. 

As soon as the arbitrators are satisfied that all witnesses have been 
heard and all evidence has been presented, the purpose of a formal 
closing of the hearings is to advise the parties concerning the fact. 
The arbitrators should, therefore, make inquiries of each party whether 


1 In certain early English and Scotch decisions such an award was called a “color- 
able ” award; a compromise wearing the dress of an award. It did not embody the 
true arbitral opinion and was therefore set aside. Treatise on the Law of Arbitration, 
by John Montgomerie Bell, p. 246. 
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he has any further evidence to present and, if not, notify him that the 
hearings are closed. In this way both arbitrators and parties are sat- 
isfied to terminate the hearings. 


20. REOPENING THE HEARINGS 


When hearings have been closed they may be reopened upon request 
of either party; but their reopening is wholly discretionary with the 
arbitrators. If they are satisfied that new evidence has been found or 
some other good reason exists they may reopen the hearings; but in 
so doing care should be taken to allow time for making an award 
within the time specified, if any, or to have the parties extend the time. 

There is one other condition under which hearings may be reopened 
and that is by order of the court. Under the New York Arbitration 
Law, this may occur only when an award is vacated and the time 
within which the submission requires the award to be made has not 
expired. The court in its discretion may direct a rehearing by the ar- 
bitrators. 


2I. UNANIMOUS PARTICIPATION IN DELIBERATING UPON AN AWARD 


As a general practice, it is desirable that there should be a unani- 
mous participation by all of the arbitrators in deliberating upon an 
award. This practice rests upon the right of the parties to have all 
of the arbitrators present to hear all of the testimony, and indicates 
that the selection of more than one arbitrator was for the purpose of 
having it a deliberative proceeding. The practice is not affected by 
the provision of the New York Arbitration Law which makes valid a 
majority award, for it seems that all must consult together regardless 
of the ultimate outcome.' Should an arbitrator, however, upon suffi- 
cient notice, refuse to appear or to consult with the other arbitrators, 
this refusal may be construed as a dissent; but the award to be valid 
must be made by a majority of the whole number of the arbitrators. 
Parties are not entitled to be present during the deliberations of the 
arbitrators after the hearings are closed.” 


22. ARBITRATION A SPECIAL PROCEEDING 


Under the New York Arbitration Law, the determination of a con- 
troversy by arbitration under a contract or a submission is a special 


1 See American Eagle Fire Ins. Co., cited on p. 97. 

? Questions arising concerning arbitration proceedings in states other than New 
York may be settled by a reference to Annex I containing a Summary of the State 
Laws; and to Annex IV concerning arbitration rules generally applicable outside 
of New York; and to the Arbitration Year Book containing the rules of many 
national trade associations under which arbitrations are conducted in different states. 
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proceeding of which the court specified in the contract or submission 
has jurisdiction and if none is specified, the supreme court has juris- 
diction for all purposes as of a submission, pursuant to Article Eighty- 
four (84) of the Civil Practice Act.! This provision is an amendment 


to the Arbitration Law growing out of a controversy over the right to 
take depositions of witnesses.” 


1 For text, see Annex II. 
2 See Chapter X, p. 87. 


CHAPTER VII 


THE AWARD 

1. Award to be in Writing. ro. Award should be Certain. 
2. Award to be Signed. 11. Award should be Possible of Per- 
3- Award to be Acknowledged. formance. 
4. Execution of an Award. 12. Interest on Amounts Awarded. 
5. Delivery of an Award. 13. Reasons for Decision Need not be 
6. Award Should not go Beyond the Sub- Stated. 

mission. 14. Appeals. 
7. Award must be Final. 15. Performance of an Award. 
8. Award Must be Mutual. 16. Principal Requisites of an Award. 


g. Award should be Complete. 


An award is the decision of the arbitrator or arbitrators concerning 
the matter submitted by the parties for determination. 

Under the Arbitration Law, for an award to be enforceable, it must 
be unanimous if the parties to a submission so specify in the submis- 
sion; otherwise, a decision by a majority of the arbitrators constitutes 
a valid award. It seems, however, that the parties may agree that the 
umpire shall decide between the arbitrators; and in such case the terms 
of the submission will prevail. 

A valid award is one which is enforceable under the Arbitration Law; 
that is, it may be confirmed by a court and judgment entered thereon 
and it is then enforceable as a judgment; or it is an award which may 
be sued upon in an action at law. 

Some of the requisites of an award relate to its form and others to 
its substance. As established by law or practice, the following com- 
prise the most important of these requisites. 


I. AWARD TO BE IN WRITING 


To entitle an award to be enforced under the New York Arbitration 
Law, it must be in writing. This requirement cannot be waived by the 
parties. The form of the writing is immaterial. 


2. AWARD TO BE SIGNED 


The award must be signed by the arbitrators or by a majority of 
them. An award signed by a minority of the arbitrators is of no legal 


1 In Rattan Reed Mfg. Co. Inc. v. Cone (1921), 198 App. Div. 843, 190 N. Y.S. 
782, it was held that an umpire need not pass upon all matters but may decide chiefly 
between the arbitrators. 

58 











vat TE HE A v WARD <“.o 


at ae Law that must be signed by not less than a majority. 
; "Each arbitrator must personally sign an award for he cannot dele- 


- gate this power to another arbitrator. While it is not necessary that 


arbitrators sign in the presence of each other, they should sign the same 
document. 

Whenever a submission requires that an award shall be made within 
a specified time it should be signed by at least a majority of the ar- 
bitrators before that time expires if it is to be enforceable under ar- 
bitration laws. In the absence of any limitation as to time, the 
arbitrators will sign the award at their own convenience. But if 
signature is too long delayed, under some rules the arbitrators may 
be deprived of their office. This action, however, delays the settle- 
ment, as it necessitates a new arbitration. 

In order to avoid such possibilities, it is customary to fix a date for 


_ making an award, either in the submission or in the rules. For ex- 


ample, the rules of the American Arbitration Association require that 
the award shall be made within twenty days after the arbitrators have 
declared the proceedings closed, provided the time has not been ex- 
tended by the parties. If no award is made within the prescribed time, 
the office of arbitrator shall be declared vacant by the Arbitration Com- 
mittee. When the parties extend the time they should do so in writ- 
ing. 

There can be no sound objection to fixing the time for making an 
award in either the submission or the rules, for the parties have the 
right to extend the time whenever, in their discretion, they agree to 
do so. 


3. AWARD TO BE ACKNOWLEDGED 


The signatures of the arbitrators signing the award must be acknowl- 
edged before a notary public or other duly authorized person.? 

Under the New York Arbitration Law, the signatures of the arbi- 
trators must be acknowledged or proved or certified in like manner as 
a deed to be recorded; that is, before a notary public or other public 
officer, duly authorized to take acknowledgments, who certifies under 
his own name that such acknowledgment was made. Such acknowledg- 
ment is necessary in order that the award may be enforceable. 

1 In the Matter of Yorkville Dress Co. et. al. (Sup. Ct. Sp. Term Part I), N. Y. 
Law Journal, Jan. 16, 1924, Mr. Justice Tierney stated: 


“There is annexed to this (award) what is denominated as an award by the 
other arbitrator. There can be but one award herein and the attempt of the 
third arbitrator to make an independent award is unauthorized and nugatory.” 


2 See Annex I for states wherein acknowledgment may not be necessary. 
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4. EXECUTION OF AN AWARD 


When an award is duly signed and acknowledged by the required 
number of arbitrators it is said to be executed. There need be but 
one written award; but in pract’ce it is usual to execute it in duplicate 
or triplicate in order that each party may have a copy and there may 
be a copy to file in the court. 


5. DELIVERY OF AN AWARD 


Generally speaking, the arbitrator or arbitrators are responsible for 
the delivery of an award. 

Under the New York Arbitration Law, to entitle the award to be 
enforced, it must be filed in the office of the clerk of the court in which 
by the submission, judgment is authorized to be entered upon the 
award; or it must be delivered to one of the parties or his attorney. 
Either method is sufficient. 

Whichever method is followed, the arbitrators are responsible for 
putting an award into transmission for actual delivery by any method 
which insures its reaching a party or the court. And the more satis- 
factory practice seems to be to have each party receive a copy. 


6. AWARD SHOULD NOT GO BEYOND THE SUBMISSION 


An award should not go beyond the submission in any respect or 
decide matters which have not been referred to the arbitrators. It 
should decide all things submitted and nothing more. When an 
award decides matters not submitted it offers grounds for being de- 
clared unenforceable. 

Under the New York Arbitration Law, when the arbitrators make an 
award upon matters not submitted, or fail to make an award on 
matters submitted, the court, upon application of either party, must 
vacate the award. 

There is, however, an exception. Where the arbitrators have 
awarded on a matter not submitted to them, and it does not affect the 
merits of the decision upon the matters submitted, the court may 
modify or correct the award. In other words if the award be separable 
the good part may be confirmed by the court. 

Applying still further the principle that the award should not go 
beyond the submission, it will be seen that the award should not 
apply to any persons who are not parties to the submission for such 
persons have conferred no authority upon the arbitrators. It is a 
settled rule, established by long practice, that an arbitrator can add 
nothing to his powers through an award. 
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‘parties intend to present be stated so clearly in the submission that 


} the arbitrators will have no difficulty, first in deciding the precise 


question submitted and, second, in avoiding an excess of authority 
with respect to matters not submitted. 


) 7. AWARD MUST BE FINAL 
The award must be final in its disposition of the matters sub- 


mitted; that is, no further act should be necessary in order to fix the 


rights or obligations of the parties. In other words, the party against 
whom the award runs should be able to perform its terms, or to pay 
the stipulated amount, without resort to any other method for their 
ascertainment. This does not mean that nothing remains to be done 
to complete the execution of the award, but only that all things to be 
done shall be determined and defined in the award. 

An award may be conditional; that is, its performance may depend 
upon some other act but, generally speaking, conditional awards 
afford an opportunity to question their finality and should not, there- 
fore, be encouraged except in cases where justice cannot be obtained 
without them. The same principle applies to an alternative award. It 
is good if it finally determines the matters submitted but if its per- 
formance depends upon the determination of a future matter its 
finality may be questioned for the purpose of its invalidation. The 
‘importance of making a final disposal of the matter in controversy 
may be seen from the provisions of the New York Arbitration Law, for 
upon the application of either party the Court must vacate an award 
where the arbitrators have so imperfectly executed their powers that a 
final award was not made. 

It seems, also, under this requirement for finality of decision that 
arbitrators should not reserve to themselves or delegate to others the 
authority to perform duties subsequent to the making of an award. A 
reservation of an authority to make alterations or corrections in the 
award as, for instance, the correction of a miscalculation of figures, is 
not a proper function of arbitrators, for that right, under the Arbi- 
tration Law, is reserved to the court which is authorized to correct or 
modify an award under certain conditions.! 


8. AWARD MUST BE MUTUAL 


Under the New York Arbitration Law, wherever the arbitrators 


have so imperfectly executed their powers that an award is not mutual, 





1 See Section 1458 of the Civil Practice Act, Annex I. 
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upon the application of either party the court must issue an order 
vacating the award. 

Prior to the enactment of this Law, mutuality had been held to 
mean that each party must be in a position to compel the other to 
perform what he is ordered to do; and in an old case the court said 
“But this mutuality is nothing more than that the thing awarded to 
be done should be a final discharge of all future claims by the party in 
whose favor the award is made against the other for the causes sub- 
mitted, or, in other words, that it shall be final.”’! The question of 
what constitutes mutuality under the New York Arbitration Law 
seems not to have been submitted for judicial decision. 


Q. AWARD SHOULD BE COMPLETE 


Under the New York Arbitration Law, the arbitrators may not so 
imperfectly execute their powers as to render an incomplete award. 
As has been seen, the award must accord with the submission in that 
arbitrators must not exceed their powers. But, also, they may not 
fall short of performing all of the duties laid upon them. Therefore, 
if arbitrators fail to decide any questions submitted to them, the 
award may not be enforceable under the law; or enforceable only if 
the good part of the award be separable from the bad part. 


I0. AWARD SHOULD BE CERTAIN 


The very essence of an award is certainty; that is, the decision 
should be so expressed that no reasonable doubt concerning its meaning 
can arise upon its face, or raise a question that the matter has not been 
finally settled according to the terms of the submission or the intention 
of the parties. 

Under the New York Arbitration Law, the court, upon application 
of either party, must vacate an award wherever the arbitrators fail 
to make a definite award; that is, one certain in its terms. When an 
award is uncertain it cannot put an end to litigation but instead it may 
become a fresh source of litigation. Each party should not only under- 
stand what he is to do but should be able to compel the other party to 
obey what he is ordered in the award to do. Under the New York 
Arbitration Law, the court may, upon application of either party, make 
an award more certain by its correction or modification as, for example, 
where there is an evident miscalculation of figures or an evident mis- 


1 In Purdy v. Delevan, 1 Cai. 304 (N. Y.), the court held where one party is di- 
rected to pay another party a certain amount for corporate stock held by the latter 
in his name, the failure to direct the latter to transfer the stock to the former has 
been held to render the award invalid for lack of mutuality. See also Miller v. 
Moore, 7 Sergt. & R (Pa.) 164. 
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II. AWARD SHOULD BE POSSIBLE OF PERFORMANCE 


An award should be possible of performance; that is, it should be 
within the power of the party or parties to perform its terms. For 
instance, a party directed to make a payment on a day already past, or 
a party directed to obtain something which he has no legal right to 
obtain, or to give some person as surety upon whom he has no claim, 
cannot obviously perform the terms of the award; and the court will 
not lend its aid to require the impossible. The courts have indicated ‘ 
that an arbitrator need not award money damages in all instances but 
may render an award which contemplates specific performance of 
certain acts. Such an award will probably be enforceable by the or- 
dinary equity powers of a court, namely contempt proceedings.! 


I2. INTEREST ON AMOUNT AWARDED 


It has been held that where an amount is awarded by the arbitrators, | 
interest will run on such amount from the time of making the award 7 
until the amount awarded is paid.” It would seem, however, that the oe 
court went too far in this case in expressing an opinion that the ar- 
bitrators would have no right to exclude interest in making their award, , 
for it has been repeatedly held that the court will not deal with the 
merits of a controversy.® 


I3. REASONS FOR DECISION NEED NOT BE STATED 


It is generally not necessary to indicate the steps by which the ar- 
_bitrators have reached their decision, unless that is specifically required 


1 See Snaider v. Maimes, N. Y. Law Journal, Feb. 3, 1928 (Sup. Ct. Sp. Term, Part 
I), the court held that contempt proceedings would lie in the event of either of the 
parties failing to live up to the provisions of an award directing specific performance. 

Also in the Matter of the White House Wet Wash Laundry, Inc. and Ano. v. Hand and 
Ano., N. Y. Law Journal, March 26, 1925 (Sup. Ct. Spec. Term, Part I), the court 
held that the arbitrators may award on matters depending upon the powers of equity 
for enforcement; that is the prevailing party may enforce an award in a court of equity. 

2 In the Matter of John J. Kennedy Bldg. Corp’n v. Longworth, N. Y. Law Journal, 
Aug. 30, 1927 (City Court, Bronx County, Spec. Term), the Court stated: 

“Tt is brought to my attention that one of the arbitrators stated orally after 
the board of arbitrators made their findings that defendants were not to pay any 
interest. I cannot pay any attention to what an arbitrator said or the inter- 

8 pretation he gave to his report. The award itself must govern the court. The 
arbitrators would have no right to exclude interest from their award, and even 
if they did so exclude it the court would add proper interest to the award.” 


3 See Chapter X, p. 98; also Matter of Burke (1908), 191 N. Y. 437. 
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by a statute or by the submission. The New York Arbitration Law 
does not disturb this common law rule which has generally been up- 
held by the courts. The prevailing rule is similar to that obtaining for 
a jury, namely that arbitrators need not go into particulars or give 
reasons for their decision. 

With the exceptions noted, the award is valid if no reasons are 
given. When the arbitrators voluntarily set forth their reasons, this 
does not invalidate an award but it may cause dissatisfaction with the 
method of arriving at the decision which leads a party to try to upset 
the award in court and a court, out of sympathy with the reasoning of 
the arbitrators, may incline to set aside the award. 

Generally speaking, it is, therefore, advisable for arbitrators not to 
enter into a description of the mental processes by which they have 
reached a decision. 


14. APPEALS 


An appeal to the court from the decision of arbitrators upon the 
merits of the case cannot generally be taken. When the parties in the 
submission or rules provide for a review of the decision by an appeal 
to other arbitrators and a party avails himself of this right the award 
is not enforceable pending the decision by the appeal body.' In the 
event of a reversal, the decision of the last arbitrators is binding upon 
the parties. Although the New York Arbitration Law is silent con- 
cerning appeals, it seems the court will recognize an agreement entered 
into by the parties to the submission providing for an appeal. 


I5. PERFORMANCE OF AN AWARD 


By the performance of an award is meant voluntary compliance with 
its terms by the parties against whom the award runs. 

When the arbitrators have executed the award in the manner 
prescribed by law, demand should be made by the winning party upon 
the losing party for the performance of its terms. When these terms 
are complied with that is the end of the matter. 

Whenever parties do not intend to rely entirely upon good faith to 
secure the performance of an award they may take one of two courses: 

1) They may subscribe to by-laws or rules which provide some form 
of discipline for a party who does not perform the terms of an award. 
Under such rules, performance cannot be compelled but a party may 
be disciplined by suspension, fines or expulsion from the organization, 
or trade privileges may be withdrawn. 


! For appeals from an order of the court vacating an award or from a judgment 
entered upon an award, see Chapter XI, p. 102, 
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‘when the award is executed, either party may apply to the 
court for an order confirming an award and upon confirmation judg- 
m ment may be entered thereon. When this has been done, should a 
pe arty fail to perform the terms of an award, the other party may move 
fe or its legal enforcement in accordance with a method later described.! 

‘Such legal enforcement becomes necessary only when a party defaults in 
i he voluntary performance of its terms. . 


16. PRINCIPAL REQUISITES OF AN AWARD 


From the foregoing statement it appears that an award must be in 
riting and be acknowledged, and that it must be an instrument de- 
ieied either to one of the parties or to a court; that the award must 

) embody the judgment of the arbitrators and be commensurate with the 
submission; and that it determines every thing submitted but nothing 

_ beyond. An award, as to its substance, should be decisive, mutual, 
complete and certain and be possible of performance. Generally speak- 
ing, arbitrators need not give reasons for their decision and no appeal 
on the merits of the controversy may ‘be taken to the courts. It is 
only when there is failure in performance, that enforcement as described 


_ later becomes necessary.” 


1 See Chapter XI, p. go. 
— -® Ibid. 





CHAPTER VIII 
COMPENSATION AND COSTS 


1. Arbitrators’ Fees When Fixed by 8. Special Expenses. 


Agreement. 9. Statutory Authority to Award Costs. 
2. Fees When Determined by Statute. 10. Court Costs. 
3. Reasonableness of Compensation. 11. Average Cost of an Arbitration. 
4. Apportionment of Compensation. 12. Demand for Fees Pending a Decision. 
5. Absence of Compensation. 13. Enforcement of Agreement Concern- 
6. Cost of Proceedings. ing Fees. 
7. Deposits. 


The expenses of an arbitration may be divided into two main 
classes: the compensation to be paid to arbitrators and the cost of the 
proceedings. 


I. ARBITRATORS’ FEES WHEN FIXED BY AGREEMENT 


The parties to the submission and the arbitrators may enter into an 
agreement for the compensation of the latter and such agreement is 
valid and enforceable. In making such an agreement, the amount may 
be stipulated or it may be left generally to the arbitrators, or the 
parties may authorize the arbitrators to fix the amount in the award. 
Frequently the parties use rules containing established schedules of fees 
which are binding upon the arbitrators and themselves, thus avoiding 
the necessity of discussing the question of fees in each case. 


2. FEES WHEN DETERMINED BY STATUTE 


In statutory arbitrations the per diem compensation of arbitrators 
may be fixed by law. For example, under the New York Arbitration 
Law, unless otherwise expressly provided for, the award may require 
the payment, by either party, of the arbitrators’ fee, not exceeding the 
fees allowed to a like number of referees in the Supreme Court (namely 
$10 a day or a part thereof), and their expenses. This provision does 
not, however, prevent the parties from entering into an agreement, in 
the submission or otherwise, for compensation in excess of the statutory 
limit. 

3. REASONABLENESS OF COMPENSATION. 


The question of the amount of compensation to be fixed by the 


arbitrators, in the absence of any express agreement, may depend upon 
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_ the circumstances in each case; as, for instance, regard being had to 
the importance of the matter in dispute, the number of hearings, or 
the amount of the claim involved. It appears that the court will not 
interfere with such charges in the absence of an application by one of 
the parties alleging that the charge is extortionate or unfair.' When a 
party contends that the charges by an arbitrator are exorbitant or 
when the arbitrator contends that his fee is inadequate, the remedy is 
for the court, upon the proper motion, to correct or modify the award 
before its confirmation. 
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4. APPORTIONMENT OF COMPENSATION 


In the absence of any special agreement of the parties which stip- 
ulates in what proportion each party shall bear the costs, or which 
specifies that the losing party shall pay the whole cost, it would seem 
that the parties will be held equally liable and that each is to pay an 
equal share. 


5. ABSENCE OF COMPENSATION 


The parties and the arbitrators may agree that no fees shall be paid 
to the arbitrators and when such an agreement is made, the statutory 
provisions are not applicable, nor may the arbitrators in the award 
grant themselves fees. 

Such agreements occur when the parties and the arbitrators consent 
to rules which make no provision for fees or which prohibit them; or 
where there is an understanding that no fees will be paid. This 
method prevails chiefly in public tribunals, as distinguished from trade 
or special tribunals., In such public tribunals it is advisable to obtain 
men of high public standing and of distinguished service in addition 
to high personal qualifications with respect to the subjects involved in 
a controversy. An undertaking to pay for such service at the current 
rate such men would charge for their services might make their acceptance 
impossible, whereas they are generally willing to act on the basis of 
performing a public duty. Their acceptance of the duties of arbi- 
trator without compensation brings into the practice of arbitration a 
quality which greatly increases its prestige and efficiency and inspires 
confidence in it as a remedy. Such service carries out in principle the 
sacrifice which public men are willing to make in the interests of 
justice, be it on the bench or in an arbitral tribunal. An example is 

1 See In re Blaikie, et al. (1923), 206 App. Div. 740, 199 N. Y.S. 11, affirming 
(1922) 119 Misc. 791, 198 N. Y.S. 291, wherein the Court held that the proper 
remedy where the arbitrator charged excessive fees was a motion to correct the 


award before it was confirmed as a judgment. See also Matter of Morris et al. N.Y. 
Law Journal, April 3, (1925) (Supreme Court, Spec. Term, Part I). 
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afforded by the American Arbitration Association, which maintains a 
national panel, the members of which accept appointment on an 
honorary basis. 


6. COST OF PROCEEDINGS 


The costs of an arbitration proceeding may be any amount which 
the parties agree upon or consent to. In the absence of any such 
agreement, the costs may be an amount fixed in the award by the 
arbitrators, subject only to the statutory provisions regarding fees 
and expenses and court costs. 

If the rules under which the arbitration is conducted prescribe a 
schedule of fees, that schedule is binding upon the parties and upon 
the arbitrators. For example, the schedule fixed by the rules of the 
American Arbitration Association provides that each party shall pay a 
fee of $10 when the controversy involves a claim of $2,000 or under; 
$20 when the claim is from $2,000 to $5,000; and $25 on all amounts 
over $5,000. This schedule is intended to cover the costs of an arbi- 
tration where it involves but one hearing. For each additional hearing, 
each party pays a sum equal to one-half of the fee paid for the first 
hearing. These costs are borne equally by the parties. 

Other rules, however, make different charges which are usually 
higher and they may be apportioned differently. For example, many 
trade rules require the losing party to pay the entire costs.! 

These flat charges for service relieve the parties of all details con- 
nected with an arbitration proceeding and enable them to have an 
arbitration conducted in an orderly way. Such an arrangement relieves 
the parties of all responsibility in technical matters. It also entitles 
them to the use of a panel of arbitrators for the purpose of making a 
selection, to a place for hearings, to the use of rules which they know 
to be in accordance with the law, to expert service in the preparation 
of the necessary forms, and to clerical service in the matter of notices, 
notarial service, and other procedural matters. In view of the fact 
that parties do not generally engage attorneys to prepare a case for 
arbitration, it is important that these matters be attended to by some 
one familiar with the arbitration law and with the practice there- 
under. 


7. DEPOSITS 


When the parties consent to these charges and to this method of 
providing for the costs of an arbitration, it is customary for each party 
to deposit in advance the amount required for the first hearing; and, 


1 See Arbitration Year Book for schedules of charges. 
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8. SPECIAL EXPENSES 


Where it is necessary to incur unusual or additional expenses, not 
provided for by the submission or rules, it is customary to make special 
provision for them. For example, if stenographic minutes are to be 
taken, the party or parties desiring them should make provision there- 
for. If, in the course of the proceeding, arbitrators incur expenses, 
these should be provided for by the parties. 

When a party finds it necessary to incur legal expenses in court pro- 
ceedings by reason of the default of a party under his submission or 
contract, the arbitrators may include in their award the amount of such 
expenses incurred in the course of the proceeding. 

When the submission or rules provide for an appeal to another ar- 
bitrator there usually are additional costs. The amount is usually 
much higher than that of the original arbitration, generally so made for 
the purpose of discouraging appeals; and, as a rule, the losing party is 
required to pay the whole costs of the appeal. 


g. STATUTORY AUTHORITY TO AWARD COSTS 


In the absence of any agreement by the parties as to the manner of 
fixing costs or the amount thereof, or upon failure to adopt any rules 
providing for the same, arbitrators generally exercise this power. It is, 
however, subject to the implied condition, that the costs should be 
reasonable and if the court, upon application of either party, finds these 
unreasonable, it may modify the award.! 


IO. COURT COSTS 


Under the New York Arbitration Law, court costs may be imposed 
in a number of instances: When the court vacates an award, costs 
not exceeding twenty-five dollars and disbursements may be awarded 
to the prevailing party, and the payment thereof may be enforced in 
like manner as the payment of costs upon a motion in an action. Upon 
the granting of an order confirming an award, judgment may be en- 
tered thereon; and the costs of this application and of the proceedings 
subsequent thereto, not exceeding twenty-five dollars and disburse- 
ments, may be awarded by the court in its discretion. 

Although the arbitration law does not specifically authorize court 
costs in other motions, it is customary to charge a fee of $25 for mo- 
tions to appoint arbitrators or to direct the arbitration to proceed and 





1 See In re Blaikie, p. 67. 
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for other matters where the parties find it necessary to resort to the 
court. 


II. AVERAGE COST OF AN ARBITRATION 


In a practice so varied as that of arbitration, it is difficult to indicate 
a standard of what an arbitration should cost. It may be said, how- 
ever, when the arbitration is informal, that is, conducted in the office 
of the arbitrator or elsewhere, without tribunal or clerk, the chief item 
of expense is the fee of the arbitrator; and if no fee is charged, then the 
expense is negligible. Where an organization offers facilities, or fur- 
nishes rules and expert guidance, maintaining for this purpose a panel 
and available machinery, the cost is, of course, higher but will maintain 
a low average if the arbitrators do not receive fees. 

Generally speaking, where the arbitrators receive no compensation, 
the average cost of an arbitration to each party is under twenty-five 
dollars and where their compensation is added, it is this average 
amount plus the arbitrators’ fee which may vary from ten dollars to 
one hundred dollars, depending upon the nature of the arbitration (as, 
for example, in a trade body) or the time required. As the Arbitration 
Year Book offers such a variety of schedules from which parties, not 
already committed to a schedule of costs, may make a selection, no 
attempt is made to indicate in greater detail the costs of an arbitration. 

It may be added, however, that one of the advantages of arbitration 
is its comparatively low cost. The continuance of this advantage de- 
pends largely upon the parties and they can keep down costs by the 
adoption in the submission of a fixed schedule of fees or by using only 
rules which so provide. 

But of equal importance is the maintenance of the principle that fees 
of arbitrators should not be made sufficiently large to be an end in 
themselves for then there is danger of creating a professional class of 
arbitrators whose interest might come to be in the fee rather than in 
the remedy or of making arbitration bear a disproportionate share of 
the cost of maintaining an organization which renders general service. 


I2. DEMAND FOR FEES PENDING A DECISION 


It is suggested that arbitrators refrain from asking payment of their 
fees prior to the rendering of the award,' especially if the arbitrators are 


1 See in the Matter of Fisher v. Fisher, N. Y. Law Journal, Sept. 21, 1927 (Sup. 
Ct., Spec. Term, Part I) where the question arose concerning the remuneration of a 
referee. The principle there elucidated is likely to be applicable to an arbitrator. 
The court stated: 

“The report will not be confirmed because the learned referee became dis- 
qualified to act before it was filed. This decision rests upon the single point 
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eement of the parties. 





I3. ENFORCEMENT OF AGREEMENT CONCERNING FEES 


As previously indicated, under the New York Arbitration Law, when- 
ever the parties enter into an agreement concerning the amount of the 
fee to be paid to arbitrators or apportionment of the costs, and a party 
to the agreement refuses to abide by such agreement, the court will 
grant a motion for its enforcement.! 





that the referee in asking in the absence of any stipulation upon his minutes or 
of any written agreement between the parties respecting his compensation pre- 
mature payment from one of the parties — that is to say, payment in advance of 
the completion of his report, and in impliedly at the time of making such re- 
quest asking for a sum in excess of that named in the statute, disqualified him- 
self in that by so doing he sought something as a matter of favor and not as of 
right from one of the litigants, and that such disqualification arose regardless 
of and despite circumstances persuasive of the referee’s integrity and regardless 
of the fact that such advance or premature payment was requested with the 
knowledge and consent of the side that was not to make payment and regardless 
of the character of the answer which was made to such request and regardless 
of the fact that it is probable that the defendant has never believed that the 
referee was influenced by or prejudiced or biased against him because upon the 
making of such request for advance payment it had been refused by his attor- 
neys, and regardless of the conclusion reached from an examination of the 
testimony and rulings of the referee, his findings of fact and conclusions of law, 
that he was without bias or prejudice and reached a decision after labor morally 
entitling him in the light of his long experience as a lawyer, his judicial training, 
the size of his practice and the value of his time, the novelty and difficulty of 
y the question involved in the issue as to the validity of the marriage between the 
+ parties — the speed with which the reference at the request of the parties pro- 
ceeded, the long and unusual hours of the sittings and the holding for the 
convenience of the parties of hearings at a place distant from his office — to 
much more than the antiquated, inadequate compensation mentioned in Section 
1545 of the Civil Practice Act but not commonly applied in important cases.” 


1 In the U.S. Reclaiming Co., N. Y. Law Journal, Jan. 21, 1927 (Supreme Court, 
_ Special Term, Part I), it was held that where the arbitration agreement specifically 
provided that the party against whom the award is made shall bear the expenses 

of the arbitration, the court will enforce the agreement. 











CHAPTER IX 


REMEDY WHEN VALIDITY OR MAKING OF 
CONTRACT IS IN ISSUE! 


1. On Complaint of Aggrieved Party 4. Objection that dispute is Outside of 
2. Trial of the Issue. the Contract. 
3- Nature of Objections to Petition. 5. Objections on Ground of Incompe- 


tence of a Party. 


Attention has been called to the fact that prior to 1920, there was no 
remedy when a party to an arbitration agreement refused to submit 
to arbitration, other than to begin suit for damages for breach of con- 
tract. The modern arbitration statutes, of which that of New York 
was the first, have provided a remedy by making an agreement to 
arbitrate either an existing or a future dispute, valid, enforceable and 
irrevocable save upon such grounds at law or in equity for the revoca- 
tion of any contract. 

This principle is very clearly established by the New York Arbitra- 
tion Law which goes further and makes provision for determining the 
validity of the arbitration agreement entered into pursuant to this Law. 
In other words, the Law defines the procedure under which the court 
may determine whether such a contract exists or whether an existing 
contract covers the subject which the parties seek to arbitrate. A 
party to the submission or contract may raise this question under the 
following circumstances. 


I. ON COMPLAINT OF AGGRIEVED PARTY 


When two persons have entered into a submission or contract to 
settle by arbitration a controversy thereafter arising between the 
parties or have executed a submission pursuant to the New York Ar- 
bitration Law, and such a dispute arises, one party demands arbitration 
of the other party. If he complies there is no necessity for resorting to 





1 In these chapters relating to proceedings before the court only those matters 
and decisions have been included which seem to be pertinent to suggestions to 
parties and arbitrators. For the use of attorneys and the court, instructors and 
others, the American Arbitration Association will soon publish a case book giving 
the decisions in all states and a Manual on Arbitration Laws which will give the 
provisions of the laws and decisions thereunder, thus making it possible to deal 
fully with the legal aspects of arbitration in the United States. 
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_ the court under the provisions of that law. But if a party neglects, 
fails or refuses to proceed in accordance with the terms of the agree- + 
_ ment then the party demanding arbitration becomes an aggrieved party 
and the party so neglecting or refusing becomes a defaulting party. 
Under such circumstances the aggrieved party may petition the 
supreme court for an order directing that the arbitration shall proceed 
_ in the manner provided for in such contract or submission. When 
such a petition is made and the defaulting party receives notice, in 
the form and manner prescribed by the law, of such application, he > 
may then oppose the motion on the ground that no such contract 
exists or that it is inapplicable to the matter in controversy. Under 
the law, a defaulting party is entitled to eight days’ notice in writing 
of such application within which to answer. Service is made in the 
manner prescribed by law for personal service of a summons. 





2. TRIAL OF THE ISSUE 


On or before the return day of the notice the defaulting party may 
file an answer setting forth the nature of his objections to proceeding 
with the arbitration. If these objections raise the question of the mak- 


ing of the contract or submission, then the court shall hear the parties : 

and upon being satisfied that such question is not in issue, the judge 

hearing such application shall make an order directing the parties to J 
proceed to arbitration in accordance with the terms of the contract or 
submission. | 


iq But the Arbitration Law provides further that whenever a party 
demands a jury trial of this issue, on or before the return day of the 
notice of application, the court or the judge thereof must make an ‘ 
order referring the issue or issues to a jury in the manner provided by 
law for referring to a jury issues in an equity action. If the jury 
finds that no written contract providing for arbitration was made or 
submission entered into, the proceeding must be dismissed, but if it 
_ finds the contrary, the court must make an order directing the arbi- 
tration to proceed. Although the arbitration law declares an arbi- 
tration agreement to be valid, irrevocable and enforceable it is, 
nevertheless, possible for a party, in the manner described, to raise the 
question of its making or validity and when this issue is raised it is 
open to judicial inquiry.' And such inquiry must be made and the 
issue be decided before the arbitration will be directed to proceed. 


1 Bullard v. Grace Co. (1925), 240 N. Y. 388, 148 N. E. 559, wherein Judge Pound 
said: 
d «|. . True, the contract and the submission are irrevocable, but the terms 
of the contract and of the submission are open to judicial inquiry. Did the 
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Attention is called to the fact that the question of validity of the 
contract may be raised by the withdrawal of a party to the arbitration; 
and if the aggrieved party wishes to continue the arbitration it is he 
who applies to the court for an order to proceed and it is upon his 
motion that the question is determined.! 

It has been held, where the making of a contract is called into 
question and the matter is referred to a jury, that it may determine 
only the question of whether there was a valid agreement and may not 
try the merits of the case.? 

Where a party does not request a jury trial of the issue as to the 
making or existence of an agreement to arbitrate, the court may on 
its own initiative refer such questions of fact as arise to a jury, espe- 
cially if the parties approve. Where, however, on the trial of such an 


party agree to arbitrate or submit the questions sought to be arbitrated? Is he 
in default under the contract or the submission in refusing to arbitrate or to 
proceed with an arbitration once begun? 

“Repudiation by one party of the contract to arbitrate does not, therefore, 
leave the other party in position to proceed without the sanction of the court. 
The withdrawing party might still assert that it had made no contract to sub- 
mit to arbitration the questions contained in the submission; that it was not in 
default under the contract. Mr. Justice Bailhache, on the trial of the English 
action, aptly stated the proper rule as follows: 

“*Tt seems to me the section of the act treats such a party, the party who 
desires to go to arbitration, as a party aggrieved if the other party fails, neglects, 
or refuses, to perform his obligation under the contract. ... Prior to the Act 
of 1920 there was no remedy when a person refused to submit to arbitration. 
The Act of 1920 does provide a remedy, but that remedy is, if the person still 
desires to go to arbitration, that he shall do so after first obtaining the sanction 
of the court to that effect.’” 


1 In Bullard v. Grace (cited above), Judge Pound states: 


“Arbitrators must observe their commission and keep within their jurisdic- 
tion. If a bona fide question arises as to the proper construction of the sub- 
mission agreement, a party may raise the question by withdrawing from the 
arbitration. If the party aggrieved then desires to go on with the arbitration, 
he must apply to the court and the court will determine whether or not the 
withdrawing party was in default in refusing to proceed to arbitrate a question 
covered by the submission agreement.” 


* Matter of Metzger, etc. (Farber, etc.), N. Y. Law Journal, Jan. 16, 1928 (Sup. Ct., 
Spec. Term, Part I), Mr. Justice Crain stated: 


“That law in substance provides that if the making of the contract be in 
issue the court must determine that issue with a jury if a jury be demanded by 
either party. A jury would not try what constitutes a ‘reasonable time for pay- 
ment,’ on the assumption that there was a valid agreement between the parties, 
but would try the question as to whether in point of fact any such agreement as 
the petitioner claims was entered into. The order to be entered will provide for 
the trial of the issue as to whether the alleged contract referred to in the petition 
was entered into between the parties or whether the respondent’s signature to 
the same was procured by fraudulent misrepresentations as to the contents and 
nature of that paper.” 


ry: 


issue before a jury the judge finds no evidence to sustain any of the 
objections to the validity of the contract, he may direct a verdict. 

Since the passage of the Arbitration Law and its interpretation by 
New York courts, the Law has been amended by the adoption of 
Section 4a which seems to indicate that an aggrieved party may 
proceed with an arbitration without making application to the court 
for an order, provided the contract or submission prescribes a method 
for so doing, as for instance, when the rules provide a method of 
procedure in case of default.2 If such is the intent of the amendment 
then objections to the making of a contract could not be raised in the 
beginning of the proceedings but only later upon a motion to confirm 
an award.’ 2 
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3. NATURE OF OBJECTIONS TO PETITION 


The validity or making of a contract may be attacked upon several 
grounds, of which the following offer illustrations: 

Objection may be made that no contract exists. In one case the 
court upheld the enforceability of an arbitration clause on the back of 
a contract form to which attention was called in red type on the face 
of the contract by the words: ‘‘Printed matter on the back of this 
slip is hereby made part of this contract.’ 4 

Where a party moves the court for an order directing arbitration 
under a written contract, and where examination discloses that the 
alleged contract has not been signed by the defending party but is an 
order slip containing certain printed words referring to the Silk Associa- 
tion of America, the existence of an agreement to arbitrate rested upon 
a question of fact which was submitted to a jury by the court. After 
the jury found that in fact the parties had entered into an agreement 
incorporating an arbitration clause, the court ordered the parties to 
proceed to arbitration. 


1 Matter of Frederick Snare Corp’n. (Fleer Bros., Inc.), N. Y. Law Journal, Jan. 28, 
1928 (App. Div.) wherein the Spec. Term Justice of his own initiative ordered a jury 
trial of the question as to the existence of a contract. At the trial term another justice 
directed a verdict for petitioner. The respondent appealed from the order entered after 
the directed verdict, but the Appelate Division affirmed the lower Court. 

2 See Annex III, Rules of the American Arbitration Association, pars. 4, 6, 
relating to the appointment of arbitrators. 

3 See Chapter XI, p. 105. 

4 Matter of Shepard & Morse Lumber Co., etc., N. Y. Law Journal, July 29, 1925 
(Sup. Ct., Spec. Term, Part 1), Mr. Justice Ingraham stated: 

“The arbitration clause was plainly printed on the back of the sales contract 
and the petitioner has therefore established prima facie evidence of the right to 
arbitrate.” 

5 In re Giant Silk Manufacturers, Inc., N. Y. Law Journal, Feb. 2, 1927 (Sup. Ct., 
Spec. Term, Part I), Mr. Justice Levy held: 
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Objection has been made that no contract exists where the sales 
memorandum contained the clause: “Sales are governed by raw silk 
rules adopted by Silk Association of America,” without explaining 
that these rules required that “‘all differences arising between buyer 
and seller must be submitted to the Arbitration Committee of the 
Silk Association of America.” Where one of the parties to such a 
contract was not a member of the Silk Association, the court held that 
the contract was not properly drawn.! 

Where objection was made that a clause, which stated that an 
arbitration shall be held in the usual manner was not a sufficient 
contract for arbitration, the court held that evidence would be received 
by the court to determine whether it was a valid contract.? 

Where there was no sales memorandum, and the buyer received 
from the seller a written confirmation of the sale which included an 
arbitration clause and the buyer retained the confirmation note without 
objection and later without objection accepted the goods so purchased, 


“This is a petition to compel respondent to submit to arbitration pursuant 
to an alleged contract which seems to be in writing and is annexed to the peti- 
tion. Examination discloses, however, that it is not signed by respondent and 
that it is nothing more than an order slip of petitioner with the words at the ex- 
treme top ‘subject to rules of the Silk Association of America as printed on back 
hereof.’ These are in very small print and are so situated that one looking at 
the slip may well fail to observe them. Respondent denies that he entered into a 
contract containing a provision for arbitration and asks that the issues of 
whether the order is a contract and whether the provision for arbitration is a 
part thereof, be determined by a jury (Palmer & Pierce, Inc. v. Producers Mer- 
cantile Corp’n, 195, App. Div., 523). An order will therefore be made pursuant 
to the provisions of section 3 of the Arbitration Law, referring the issues to a 
jury, and the disposition of the petition proper will be held in abeyance until 
the findings of the jury. Settle order framing issues.” 

The jury having found an existing agreement, Mr. Justice Levy stated: 

“This is a motion to direct that arbitration of disputes between petitioner 
and respondent proceed. In the light of the development before the jury upon 
the trial of the framed issue, the motion is granted.” (N. Y. Law Journal, March 
25, 1927.) 


1 In the Matter of the General Silk Importing Co., Inc. (Gerseta Corp.) (1921), 198 
App. Div. 16, 189 N. Y.S. 391, the Court stated: 

“The parties could have provided for such arbitration, without setting forth 
all or any of the rules of the Silk Association of America, if they had merely 
added to the provision incorporated in the contract to the effect that sales are 
to be governed by those rules, a provision that, in the event of a controversy 
between the parties, it should be arbitrated as provided by the rules, or if the 
contract had provided in any manner by appropriate phraseology that the 
reference to the rules was intended to include those providing for arbitration. 
That, however, was not done;” . . 


2 So held in Matter of Palmer v. Pierce (1921), 195 App. Div. 523, 186 N. Y.S. 
369. 
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it was held that a valid agreement to arbitrate existed and that an objec- 
tion to its validity would not be sustained." 

Where the parties have rescinded the general contract of which an 
arbitration clause is a part, the court has held that this constitutes an 
insuperable objection to the enforcement of the arbitration clause.” 

When a party attacked the validity of a contract on the ground that 
fraud entered into its making, the court held that it will require proof of 
the alleged ground before refusing to direct the arbitration to proceed. 

Where the original contract contained an arbitration clause, and 
a second contract, not containing such a clause, was substituted 
therefor but was in turn abandoned, the first contract, being still in 
existence, an objection attacking the validity of the contract was not 
sustained.‘ It has also been held that a question of the recission of the 
contract is arbitrable.® 





1 Matter of Strong, Hewat & Co., Inc. et al., N. Y. Law Journal, June 17, 1924, 
(Sup. Ct. Spec., Term. Part I), Mr. Justice Tierney stated: 


“This motion presents the preliminary question to be determined by the 
court of whether there exists an agreement to arbitrate. The buyers gave a 
written order in which there was no such agreement. The sellers sent a written 
confirmation of the sale, which included such a provision. There was no meeting 
of the minds under these differing memoranda. But the buyers retained the 
seller’s confirmation note without objection, and the goods were subsequently 
delivered. The terms of the sale are, therefore, evidenced by the confirmation 
memorandum, and the buyers must be held to have adopted the agreement for 
arbitration contained therein.” 


2 Checker Cab Mfg. Corp. et al. v. Heller et al. (1925), 241 N. Y. 148, 149 N.E. 
333, Judge Pound stated: 


“*. . . we find an insuperable objection to the enforcement of the arbitration 
clause of the contract. . .. Meanwhile they had, as they allege in the petition, 
rescinded the contract. ... As the case now presents itself the question of 


violation, so far as the purpose of the arbitration agreement is concerned, has 
become academic and abstract.” 


3 Matter of Cheney Bros. (1927), 245 N. Y. 375, 157 N. E. 272, the Court stated: 


“Therefore, there is no proof that the petitioner made promises as to restric- 
tions which it did not intend to keep, or intended from the outset not to keep. 
No fraud in procuring the contracts with respondent, therefore, was shown. It 
is undisputed that the contracts were made. Therefore all disputes between the 
parties arise from valid contracts entered into by them. They are, therefore, 
arbitrable under the terms of the contracts.” 

4 In the Matter of Rieb (1923), 205 App. Div. 517,'t99 N. Y.S. 704, Mr. Justice 
Finch stated: 

“The agreement of consolidation, however, was not carried out, but was 
abandoned (there is a dispute as to the cause, but apparently no dispute as to 
the fact of abandonment), so that the original agreement between the parties 
obtained; hence the ground upon which arbitration was refused, namely, that 
the original agreement was superseded by the consolidation agreement, is erro- 
neous.” Motion granted for arbitration to proceed. 

5 Elgin Silk Co. v. Bayer, N. Y. Law Journal, June 14, 1927 (Sup. Ct., Sp. Term, 
Part I.), Mr. Justice Mullan stated that “a claim of recission is arbitrable as is any 
other dispute that may arise between the parties after the execution of the contract.” 
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When a contract for employment contained a clause to the effect 
that if any dispute or difference shall arise between the parties no 
suit shall be commenced by either one against the other, but it shall 
be submitted to arbitration; and if the employee is discharged, the 
court held that this act did not deprive the employer of his right of 
arbitration upon any theory of repudiation of the contract.! 

Where the authority of the agent, who signed the contract on behalf 
of the party against whom arbitration was demanded, was questioned 
by that party, it was held that as the question involved the making of 
the contract, the court or the jury must decide this question before 
ordering the arbitration to proceed.? 


4. OBJECTION THAT DISPUTE IS OUTSIDE OF THE CONTRACT 


A party may object, not to the making of the contract, but on the 
ground that the contract to arbitrate, although valid, does not cover 
the matter upon which arbitration is sought. Where such objection 
was made, it has been held that it is within the jurisdiction of the 
court to determine whether it is such a controversy as the parties 
have agreed to arbitrate;* and where the question is technically 
close, the court will give effect to the agreement in a more liberal 
sense, as tending to accomplish a final settlement of the existing 
controversies. But where objection is made that the clause covers 


1 See In the Matter of S. M. Goldberg Enterprises, Inc., (1927) 130 misc, 887, 225 
N. Y. S. 513, affirmed in (1927) App. Div., 225 N. Y.S. goo. 

2 Matter of Gresham (1922), 202 App. Div. 211, 195 N. Y. S. 106. 

3 In the Matter of Kelley, et al. (1925), 240 N. Y. 74, 147 N. E. 363, Judge Andrews 
stated: 


“The contract, however, must be to arbitrate the precise matter as to which 
arbitration is sought’ Upon this depends both the jurisdiction of the arbitrator 
and the power of the court. If, however, such a contract exists and there is a 
dispute which comes within its provisions, it is the duty of the court or judge 
in all ordinary cases to enforce it and a refusal to do so is error. Here, it being 
unquestioned that there is a dispute, we have only to construe the contract to 
determine whether it is such a controversy as the parties have agreed to arbi- 
trate. As to the merits between them, neither we nor the courts below are 
concerned. That is solely for the arbitrator to determine, if arbitration there 
should be. 

“Clearly it seems to us that the dispute comes within the precise language 
of the contract. It is between the partners. It relates to the partnership and the 
obligations of the partners thereto. Certainly it concerns the liquidation of the 
firm. The continuance of that process and the amount which each partner is to 
receive depend upon success or failure in adjusting this claim. . .. Under the 
circumstances we must hold that this dispute related to the partnership and to 
its liquidation and is therefore to be arbitrated.” 


* Matter of White, N.Y. Law Journal, Sept. 10, 1925 (Sup. Ct., Spec. Term, 
Part I), Mr. Justice Levy stated: 
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certain matters to the exclusion of others, it was held that it is for the 
court to determine the questions involved.! 

If a party voluntarily proceeds to introduce evidence at, or proceeds 
with an arbitration hearing on a subject matter not in itself covered 
by the agreement to arbitrate, that party may later be unable to 
upset the award on the ground that the arbitrators awarded on a matter 
not submitted.? 

When a party to an arbitration agreement files a mechanic’s lien, it 
has been held that it was done for the purpose of instituting proceed- 
ings authorized by the statute relating to mechanic’s liens and that a 
motion to compel arbitration would therefore be denied by the court 
on the ground that the filing of a mechanic’s lien constitutes a choice 
of a remedy and a waiver of the right to arbitrate.’ 


“While the question as to the petitioner’s right to invoke the arbitration 
clause so as to bring in this controversy may be technically close, the agreement 
for arbitration is to be given effect in the more liberal sense as tending to ac- 
complish a complete and final settlement of all existing controversies.” 


1 Matter of Davis-Brown, Inc., New York Law Journal, Dec. 6, 1927 (Sup. Ct., Spec. 
Term, Part I). 


This is an application to compel arbitration pursuant to a contract made 
between the parties. The petitioner is a contractor and the respondent is the 
general contractor of a certain building, and the petitioner seeks to compel ar- 
bitration to recover for certain additional work made pursuant to the contract. 
The contention of the respondent is that there was no compulsory arbitration 
clause in the contract, and the further contention that what the plaintiff seeks 
to recover is for the value of certain additional work which it is claimed is not 
covered by the arbitration clause of the contract. There is no merit to either 
contention. The arbitration clause covers the original work ordered and also 
any additional work. The contract provides as follows: ‘All questions in dis- 
pute under this contract except such as hereinbefore stated in paragraph 1 may 
be submitted to arbitration at the choice of either party to the dispute. The 
general procedure shall conform to the laws of the state in which the work lies. 
The parties may agree upon one arbitrator; otherwise there shall be three, one 
named in writing by each party and the third chosen by these two arbitrators.” 
(Paragraph K of sec. 7.) Section 7 also provides, under Paragraph C. as follows: 
“No alteration shall be made in the work except upon a written order of the 
contractor. The amount to be paid by the contractor or allowed by subcon- 
tractor by virtue of said alteration to be stated in said orders. Should any 
dispute arise as to the amount to be paid or allowed the work shall be proceeded 
with under the order required above. In case of failure to agree the determina- 
tion of the said amount shall be referred to arbitration as provided in section 7, 
Article K. herein.”” The petitioner therefore is entirely within his rights in de- 
manding that respondent proceed with arbitration pursuant to the contract, 
and the motion in my opinion must be granted. Settle order on notice. 

2 See Matter of Priore v. Schermerhorn (1923), 237 N. Y. 16, 142 N. Y.S. 337. 
3 Young v. the Crescent Development Co. (1925), 240 N.Y. 244, 148 N.E. 510, 
Judge Hiscock said: 

“The statute relating to mechanic’s liens provides a complete and connected 
course of procedure for the enforcement of the claims asserted in this proceeding. 
. . . We have no right to assume that a contractor who files a mechanic’s lien 
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5- OBJECTIONS ON GROUND OF INCOMPETENCE OF A PARTY 


Objections to the making or validity of a contract may be made on 
the ground that a party to the contract is incompetent and that, 
therefore, it is invalid. Illustrations are afforded by the following cases: 

Where two parties entered into a contract of sale, containing a clause 
to arbitrate all disputes that may arise out of the contract, and a 
receiver was thereafter appointed for one of the parties, the court held 
that the contract, being an assignable one, the arbitration clause was 
an integral part thereof and could be availed of by either party to the 
contract or by his legal representative or assignee or, as in this case, 
a receiver.' This decision is, however, limited in its effect to a clause in 
a contract, as the court did not decide whether the principle was 
applicable to a dispute arising under a submission. 

It has also been held that the right to compel arbitration may pass 
to a trustee in bankruptcy when one of the parties enters bankruptcy.” 
Also, where a dispute arose between buyer and seller of textiles con- 
cerning a claim for a breach of warranty, and the factors objected to 
arbitration on the ground that they were not parties to the agreement, 
the court held when the factors delivered the merchandise to the 
purchaser as agents of the seller they must have done so with notice of 
the contract existing between the two parties which contained the 
arbitration clause and that, therefore, arbitration could not be evaded.® 


intends to do an utterly idle and useless thing. On the other hand it is our duty 
to assume that at the time he performs the act, he has an intent to accomplish 
something and, therefore, that when these particular respondents filed and 
served their notices of lien they did it for the purpose of instituting the pro- 
ceeding authorized by the statute and of carrying that proceeding through to 
the final adjudication and enforcement of their claims.’’ The motion to com- 
pel arbitration was therefore denied. 

! In the Matter of Max Lowenthal, (1921) 199 App. Div. 39, 191 N. Y. S. 282, Mr. 

Justice Greenbaum held: 

“Tt seems to us that, where a contract is assignable, the arbitration clause is 
an integral part thereof, and may be availed of by either party to the contract 
or by his legal representatives or assigns. 

“. . . such an arbitration agreement should not be confused with an arbitra- 
tion entered into after a dispute or difference has arisen between the parties. 
In such a case it might perhaps be argued that it is a purely personal agreement 
to settle existing differences.” 

See also in the Matter of the Hosiery Mfg. Corp. v. Goldston, (1924) 238 N. Y. 22, 143 
N.E. 779 where the Court stated: 

“Arbitration contracts would be of no value if either party thereto could es- 
cape the effect of such a clause by assigning a claim subject to arbitration 
between the original parties to a third party.” 

? In the Matter of Merchant (Mead, Morrison Mfg. Co.), N. Y. Law Journal, Aug. 
20, 1925 (Sup. Ct., Sp. Term, Part I). 

* Matter of Stehli Silk Corp., N. ¥Y. Law Journal, Feb. 13, 1926 (Sup. Ct., Sp. Term, 
Part I). 
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CHAPTER X 
REMEDY IN CASE OF DEFAULT OR LAPSE IN PROCEEDING 


1. Application for an Order. 5. Default through Action at Law. 

2. Nature of Objections to Petition. 6. Lapse in Proceeding for Lack of Juris- 

3. Failure to Take Oath. diction. 

4. Failure or Refusal to Name an Ar | 7. Presumption of Waiver of the Right to 
bitrator. Arbitrate. 


When a dispute arises which is subject to arbitration under a clause 
in a contract or the parties have entered into an agreement to arbitrate 
an existing dispute, a party thereto may demand arbitration. If the 
other party refuses, fails or neglects to proceed with the arbitration, 
the aggrieved party may apply to the court for an order directing the 
arbitration to proceed and the court must grant the order. The only 
exception in the New York Arbitration Law is that noted in the pre- 
vious chapter, namely, when the question of the validity of the contract 
is raised. 


I. APPLICATION FOR AN ORDER 


The application for an order of the Court directing the arbitration 
to proceed is generally made in the form of a motion accompanied by 
an affidavit setting forth the arbitration agreement and the nature or 
circumstances of the default, supported by proofs of the act or failure 
to act which constitute the alleged default. The application is usually 
filed for a party by his attorney and is heard as a motion in the manner 
provided by law for hearing such motions. 

The defending party is entitled to eight days’ notice, in writing, of 
such application and service is in the manner provided by law for 
personal service of a summons. Within this time the defending party 
must file a reply, or appear personally or through counsel in opposition 
to the petition on the return day. If such party intends to oppose the 
motion he generally does so by filing an answering affidavit setting forth 
the nature of his objection to the arbitration proceeding and submitting 
his proof therefor. The court then examines the affidavits and hears 
the parties, if they so desire 


2. NATURE OF OBJECTIONS TO PETITION 


The petition of the aggrieved party for an order from the court 


directing the arbitration to proceed may be opposed by the party 
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upon several grounds. Among these may be mentioned the following 
which have received judicial interpretation under the New York 
Arbitration Law. 

The defending party may object that no demand has been made for 
arbitration and that, therefore, he is not in default. It has been held 
that the aggrieved party must specifically demand arbitration of the 
matter in dispute before petitioning the court for an order on the 
ground that the defending party had refused to proceed, and that there 
must be proof of such refusal;! and, further, where a specified time 
is given within which the claim is to be made, the party demanding 
arbitration should prove that the claim was made within that time.’ 

An objection may be raised by the defending party that no substan- 
tial dispute is involved; it has been held that if such a dispute is not 
involved there is no question to be arbitrated and the motion for an 
order must be denied. But it has also been held if a substantial 


1 In California Walnut Growers’ Assn. v. Muller et al., N. Y. Law Journal, Feb. 18, 
1926, (Sup. Ct., Sp. Term, Part I), Mr. Justice Proskauer stated: 


“Assuming that the registered letter was sent and received, there is still no 
adequate proof of a refusal by the respondents to proceed with arbitration in 
accordance with the National Dried Fruit Rules of arbitration of 1913. The 
letter does not refer in terms to the matter here in dispute. It called upon 
respondents to do no affirmative act. It fixed no time or place for arbitration, 
and as these rules of arbitration were not furnished to respondents or to the 
court on this application it is impossible to find any refusal to proceed.” 


2 In the Matter of Greenstein v. Buchsbaum, N.Y. Law Journal, Aug. 3, 1925, 
Sup. Ct., Spec. Term, Part I., Mr. Justice Ingraham said: 

. . . “The contract upon which the right to arbitrate is based contains the fol- 
lowing clause: ‘Claims. All claims must be in writing within one week after the 
receipt of the goods. If buyer fails to present his claim within the specified 
time, seller is entitled to refuse arbitration.’ The respondent is the seller and 
he refused to arbitrate because no demand therefor was made in due time. 
. . . The petition is entirely silent on the question of dates. It is not shown 
when the deliveries of the goods were made or when the demand for arbitration, 
nor is there any statement which indicates that any claim was made within due 
time ‘within seven days after the receipt of the goods.’ In these circumstances 
the petition does not establish facts here to justify the order sought. This is a 
condition precedent.”” Motion to compel arbitration is denied, with $10 costs. 
* In Matter of Gordon (Morgan H. Grace, Inc.), N. Y. Law Journal, April 22, 1927 

(Sup. Ct., Spec. Term, Part I), Mr. Justice Tierney stated: 

“The memorandum of sale provided that ‘any controversy arising under this 
contract shall be submitted to prive (sic) arbitration.’ Payment was provided 
by a ninety day letter of credit. The goods were delivered and paid for. The 
petitioner claims that the respondent got more garbanzoes than he was entitled 
to, but fails to disclose what the excess was... . The courts have held that 
where an amount was added to make sure of delivering enough there is no 
claim. It is doubtful whether the petitioner is entitled to arbitration under 
the contract. But so far as appears no substantial dispute is involved here. The 
motion is denied.” 


See also Webster v. Van Allen (1926), 217 App. Div. 219, 216 N. Y. S. 552, wherein 
Mr. Justice Davis stated: 
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dispute exists in fact the court may not deny a motion for an order 
directing arbitration to proceed on the ground that as a matter of law 
there is nothing to arbitrate. 

The defending party may object to a motion on the ground that the 
contract provides for an appraisal rather than an arbitration. As 
appraisal does not come within the Arbitration Law, it has been held 
the motion will not be granted where the contract calls for an ap- 
praisal.? 

A defending party may oppose a motion to compel arbitration on the 
ground that he is not a party to the agreement to arbitrate. It has 
been held that whenever a general contract contains an arbitration 
clause, and it is sought to enforce it against a sub-contractor who is 
not a party to that contract, the court will refuse to grant an order 
compelling arbitration between the contractor and sub-contractor.’ 


3. FAILURE TO TAKE OATH 


Whenever a party to a contract or submission believes that the 
arbitration is not proceeding in accordance with the requirements of 


**. . . It is essential that some genuine controversy exist, and that the agree- 
ment to arbitrate must have provided for the submission of the differences that 
might arise under the specified acts or relations of the parties to the contract. 
On these primary principles the availability of the remedy depends. . . .” 
“. . If there is no matter in dispute, there is no question to be arbitrated.” 


1 In S. A. Wenger & Co., Inc. v. Propper Silk Hosiery Mills, Inc. (1924), 239 
N. Y. 199, 146 N. E. 203, Judge Pound held: 


‘“«. . . but where a bona fide dispute in fact arises over the performance of a 

contract of purchase and sale, it does not devolve upon the court to say that as 
a matter of law there is nothing to arbitrate. It may be that under the rules 
of the Raw Silk Association matters of strict law are subordinated to a course 
of dealing or to the equities of the case. Difficult questions of law as well as of 
fact may arise. By the terms of the contract disputes whether of law or fact 
are arbitrable. Traders may prefer the decisions of the arbitral tribunal to that 
of the courts on such questions. When they have selected their tribunal, the 
court ought not to interfere with them unless very substantial reasons are 
shown.” 

2 In the Matter of Fletcher (1924), 237 N.Y. 440, 143 N.E. 248, the Court of 
Appeals affirmed a decision holding that where there is a contract providing for the 
purchase of stock, fair value of which was to be determined by an appraisal thereof 
made by three arbiters, and the third arbitrator not having been appointed, the court 
was asked to do so, the motion would be denied as the agreement constituted no 
actual submission to arbitration. Mr. Justice Lehman writing the opinion stated: 

“. , . The present contract is not one to settle a controversy between the 
parties, but is one to avoid a possible controversy by leaving the settlement of 

a question to third parties; the third parties are not expected to settle the 

matter in a quasi judicial manner and it seems to us that it, therefore, does not 

come within the letter or the spirit of the statute.” 

3 So held in Matter of Nelson & Caulkins, Inc., N. Y. Law Journal, Feb. 9, 1927 
(Sup. Ct., Sp. Term, Part I). 
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the Arbitration Law, he may withdraw from the arbitration. The 
aggrieved party may then apply to the court for an order directing the 
arbitration to proceed and the defaulting party then has the opportu- 
nity to state his objection to the court. The following offer illustrations 
of the nature of these objections: 

The defaulting party may withdraw on the ground that the arbi- 
trator has not taken an oath and that the requirement therefor has not 
been waived by the parties. Where the parties to an arbitration 
agreement waived any provisions as to form and agreed that a memo- 
randum made in writing and signed by a majority of the arbitra- 
tors would be accepted as a decision made pursuant to the Arbitration 
Law, the court has construed this to be a waiver of the necessity for 
taking an oath.' It has also been held, where the arbitration clause 
specified that the award shall not be subject to objection on account 
of the procedure or form, such provision constitutes a waiver. It 
has been held that, where the taking of an oath adds nothing to the 
oath taken by the person acting in some other capacity, and objection 
is made by the defending party on the ground that an oath was not 
taken by the person acting as arbitrator under the Arbitration Law, the 
court will order the arbitration to proceed.’ Also, the failure to swear 


1 In Cohen Iron Works Co. Inc. v. Jaffe (1921), 198 App. Div. 309, 190 N. Y. S. 
476, the Appellate Division affirmed an order of the Supreme Court in rendering 
which Mr. Justice Cropsey stated: 

“The complaint does not show that the arbitrators were sworn. Nor does it 
show that they did not take an oath. It alleges that they ‘duly’ made their 
award in writing. This is a sufficient allegation that they took the required oath. 

. . . “Moreover, I am inclined to the view that the parties properly waived the 
necessity for an oath being taken by the arbitrators. In the arbitration agree- 
ment, which was signed by both parties, they agree ‘to waive any provisions 
as to form and do hereby further agree that a memorandum in writing signed 
by a majority of the board of arbitrators, shall be accepted as a decision duly 
made pursuant to the Arbitration Law.’ The waiver of all provisions as to form 
may not be sufficient to dispense with the taking of an oath, but the further 
agreement that a written memorandum, signed by a majority of the arbitrators, 
shall be deemed a decision ‘duly’ made; may well be interpreted as constituting 
a waiver of the necessity of an oath being administered.” 

2 See Matter of R. H. Howes Const. Co. (Childs Dining Hall Co. of N. J.), N.Y. 
Law Journal, Dec. 16, 1925 (Sup. Ct., Spec. Term, Part I) where the Court with 
reference to a clause in a binding contract held that: 

“The award of the arbitrators must be in writing, and if in writing, shall not 
be subject to objection on account of the procedure or form of the award” 
and that this could be fairly construed to constitute a waiver of the necessity 
for an oath of the arbitrators otherwise required by law. 

2 In Davis v. Rochester Can Co. (1924), 125 Misc. 123, 207 N. Y. S. 33, Mr. Justice 
Thompson stated that: 

“An arbitrator’s oath would have added nothing to the obligation, which it 
must be held attached at once to the act of the commissioners performed here” 
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witnesses (which requirement is a matter for the discretion of the arbi- 
trator) has been held at most to be a mere irregularity which does not 
invalidate the award.! 

With respect to the time when an objection should be taken con- 
cerning the failure of the arbitrator to be sworn the court suggested 
that such objection should be made before the award is rendered and 
not be offered as a ground for vacating an award.” 


4. FAILURE OR REFUSAL TO NAME AN ARBITRATOR 


A party, believing himself to be aggrieved by the failure, neglect or 
refusal of the other party to name an arbitrator, may request the 
Supreme Court to appoint an arbitrator or arbitrators or an umpire, 
as the case may require. Under the New York Arbitration Law, 
such court has authority to name the arbitrator, provided, however, if 
the contract or submission specifies a method for naming him, the 
court will follow that method. 

Upon application for the appointment of an arbitrator, the court has 
held that it will sustain the fundamental right of a party to appoint an 
arbitrator where he has evidenced his willingness to do so in accord- 
ance with the agreement.’ A higher court has also held that, where a 
lower court appears to have appointed an arbitrator in the absence of 
a party and without notice and the arbitrator so appointed is dis- 
pleasing to the party, the court will grant relief.‘ 


(since every security given by oath was afforded by the constitutional oaths 
taken as commissioners.) 


1 See Hano v. Isaac H. Blanchard Co. (1922), 199 N. Y.S. 227 (Sup. Ct., App. 
Term, First Dept.) 

2 In Krauter v. Pacific Trading Corporation, Inc. (1921), 194 App. Div. 672, 186 
N. Y.S. 109, Mr. Justice Page stated: 

“Tt has been repeatedly held that the failure of the arbitrators to be sworn 
did not go to the jurisdiction; that was conferred by the agreement of the 
parties. ... While the objection would have been fatal to the proceeding if 
made at any time before judgment, such objection cannot be urged in an action 
or other proceeding to vacate or remove an award.” 

3 In the Matter of Tolins and ano. (Kline), N. Y. Law Journal, Oct. 21, 1926, 
(Sup. Ct., Spec. Term, Part I), Mr. Justice Tierney stated: 

‘“‘The clear intent of the arbitration agreement is that Kline should have the 
right to designate his own arbitrator. The refusal of the one he first selected 
to serve made that designation abortive. It seems to be too plain to need argu- 
ment to demonstrate that he still had the right of designation although the 
period specified in the agreement had expired.” 

4 Matter of Marks (Dornblaser), N.Y. Law Journal, Nov. 17, 1925, (Sup. Ct., 
Spec. Term, Part I), where a party was required by the arbitration agreement to 
name an arbitrator within thirty days after notice was given and failed to do so, 
and the court appointed an arbitrator in a proceeding of which the party had no 
notice, it was held void. Mr. Justice Ford stated: 
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It has also been held, even though there is no reflection upon the 
honesty or integrity of the person appointed, that each party is, never- 
theless, entitled to the appointment of an umpire who is not a friend 
of the other party.' 


5. DEFAULT THROUGH ACTION AT LAW 


When a party to an arbitration agreement brings an action at law, 
otherwise referable to arbitration, such action is in default of that 
party’s agreement to arbitrate and the party aggrieved by this default 
may apply to the Supreme Court for a stay of the legal proceedings 
until such time as the first party has performed the terms of the arbi- 
tration contract or submission. Upon being satisfied that the issue 
involved in such suit or proceeding is referable to arbitration the court 
will stay the trial of such an action until such arbitration has been 
had in accordance with the terms of the agreement. 

One of the conditions under which a stay of proceedings will be 
granted or denied by the court is shown by the following illustration: 

Where the contract provided for arbitration and there was a bona 
fide dispute arising thereunder the court has granted a stay of an 
action on the same matter.’ 


“What really happened was that upon the mere proof of presumptive, not 
actual, notice to her to appoint her arbitrator, and of her failure to so do, the 
court in her absence and without notice to her of any kind, appointed an arbitra- 
tor of its own selection. The intent of the arbitration agreement was that in 
case a controversy arose, each party should appoint an arbitrator. Manifestly 
each would appoint not an impartial person, but rather one who would serve as 
a devoted advocate of the party appointing him. Now, presumably, the one 
party has appointed or will appoint his advocate arbitrator. The court has 
appointed the other arbitrator presumably capable and disinterested. He is, 
however, so far displeasing to the other party that she moves here in effect to 
remove him. If he is not removed we have the situation of the one side being 
represented by his advocate, the other by an impartial arbitrator. . . . It seems 
to me that the failure to give notice of this application to the delinquent party 
adversely affected a substantial right, and she is entitled to the relief she seeks 
on this motion.” 

1 In Smythe v. Board of Education (1925), 214 App. Div. 735, 210 N. Y.S. 922, 
the Court stated: 

“Without the slightest reflection upon the honesty and integrity of the um- 
pire selected here, we are of the opinion that the defendant is entitled to ap- 
pointment of an umpire whose acts cannot be criticized upon the ground that 
he is in fact a friend of the plaintiff, and that the umpire injected himself into 
the proceedings and still insists upon acting as such umpire against the de- 
fendant’s protest.” Motion to substitute an arbitrator is granted. 

7 In the Matter of Pike, etc. v. S. Rosenfelder & Son, Inc., N.Y. Law Journal, 
Dec. 4, 1926 (Sup. Ct., Spec. Term, Part I), Mr. Justice Wasservogel held: 

“Inasmuch as the contract provides for arbitration and it appears from pa- 

pers submitted that a bona fide dispute exists between the parties the applica- 
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6. LAPSE IN A PROCEEDING FOR LACK OF JURISDICTION 


The New York Arbitration Law provides for action to be taken 
whenever there is a lapse in the proceedings. If, for example, an 
arbitration is delayed for any reason by failure to name an arbitrator, 
the court may name him. But lapses may be due to other causes. It was 
found, for example, in 1923, that arbitration, being neither a special 
proceeding nor an action, upon petition of a party, the court was with- 
out power to issue a commission for the taking of testimony within a 
foreign jurisdiction.’ 

This decision led to an amendment to the law known as Section 6a 
which makes arbitration a special proceeding. It has since been 
held that the court may now issue such a commission.? 

Where both parties enter into a contract which inane tee an 
arbitration clause, in a state where the law does not make arbitration 
clauses enforceable, but provide in their arbitration clause that the 
arbitration be under the laws of a state which do provide enforceability, 
the courts of the second state will enforce arbitration proceedings if 
they have jurisdiction over the parties.® 

Where there was a specific agreement to submit a controversy to 
arbitration outside of New York State, the court has held that while it 
is without power to compel the arbitration to proceed in the jurisdic- 
tion of another state, it will, upon application of a party, stay a legal 


tion for a stay will be granted pursuant to the provisions of Section 5 of the 
Arbitration Law.” 


1 In Matter of Interocean Mercantile Corp. (1923), 236 N. Y. 586, 143 N.E. 294, 
affirming (1923), 204 App. Div. 284, 197 N. Y.S. 706. 

2 In Matter of Interocean Mercantile Corp. and the Equitable Trust Co. of N.Y. 
(1923), 207 App. Div. 165, 201 N. Y. S. 753. Mr. Justice Finch said: 

“The respondents, however, urge in addition that, inasmuch as evidence may 
be submitted to arbitrators in affidavit form, depositions are unnecessary. The 
respondents overlook the fact that the moving papers show that the appellants 
have been unable to obtain the evidence they seek, even in affidavit form, be- 
cause the witnesses are hostile. The appellants should have the opportunity to 
endeavor to obtain this evidence, as in their view of the case such evidence is 
most material. It follows that the motion [for a commission to take depositions ] 
should have been granted.” 


3In the matter of First Nat. Pictures (McCormick), N. Y. Law Journal, June 24, 
1927, (Sup. Ct., Spec. Term, Part I.) it was held: 

“Application by a foreign corporation to compel arbitration by a non- 
resident, of a contract containing an arbitration clause executed in California, 
to be performed by California. It is conceded that the law of California ex- 
pressly forbids the enforcement of the clause in question in California. The 
clause, however, expressly provides for arbitration under the Laws of the State 
of New York. This state does not arbitrarily close its courts to non-residents 
even when the contract is executed and to be performed without the state un- 
less there is a lack of jurisdiction. The application of the law of California has 
been expressly excluded by the contract. Motion granted.” 
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proceeding begun in New York by one of the parties, until the arbi- 
tration has been held in accordance with the terms of the agreement.’ 

In line with this decision is that of the Supreme Court in a matter 
where there was an agreement by the parties to submit themselves to 
the jurisdiction of the courts in Santiago de Cuba for all questions 
relating to the performance or non-performance of the contract ex- 
pressly renouncing their right to litigate in any other place. When 
one of the parties sought to start an action under this contract in 
New York the court held that it had the right to stay the action.’ 


7. PRESUMPTION OF WAIVER OF THE RIGHT TO ARBITRATE 


A party to an arbitration agreement may, by his course of conduct 
in response to an action started by the other party and by failing to 
assert his intention of standing upon his right to arbitration, be held 
by the court to have waived his right to arbitrate.* 


1 Matter of Interocean Food Products, Inc. and N.Y. Mercantile Co., Inc. (1923) 
206 App. Div. 426, 201 N. Y.S. 536. Mr. Justice Dowling stated: 


“‘T am of the opinion that, while an agreement to arbitrate in a foreign juris- 
diction, and before a foreign arbitrator, is not invalid or illegal, it cannot be 
enforced as between citizens of this state who are the parties thereto by com- 
pelling them to go without the state in a foreign jurisdiction and before a foreign 
tribunal there to arbitrate their disputes. I am also of the opinion that the only 
remedy available under such circumstances in the courts of the state is to stay 
the trial of an action here by the party who has refused to carry out his agree- 
ment to arbitrate, and who seeks the aid of our courts to enforce his claim 
therein. Such a stay may clearly be given under the provisions of Section 5 
of the Arbitration Law. (Laws 1920, c. 275.)” 


2 In the Matter of Kelvin Engineering Co., Inc. v. Blanco, et al. (1925), 210 N. Y.S. 
10, Mr. Justice Levy stated: 


“This raises a somewhat unusual point, never before determined in this juris- 
diction, so far as I am able to discover: Whether an agreement to submit con- 
troversies to the courts of a foreign jurisdiction is an agreement to arbitrate. 

“The English courts hold the affirmative of this proposition. .. . 

“We find the same result reached by the Supreme Judicial Court of Massa- 
chusetts. . . 

“T am in accord with these views. .. . 

“T therefore feel, particularly in view of the present tendency of the courts to 
hold parties strictly to their solemn undertakings and not to permit them to 
escape liability by resort to technical interpretation, that this agreement should 
be construed to be an agreement to arbitrate, and to call for the application of 
Section 5 of the Arbitration Law. I can find nothing objectionable in reaching 
this conclusion so far as public policy is concerned, and am convinced that the 
court should decline jurisdiction and stay proceedings until the plaintiff deter- 
mines to abide by its obligation.” 


* In the Matter of Bauer Co. (1923), 206 App. Div. 423, 201 N. Y. S. 438, the Court 
said: 
“In the present case the petitioner, the defendant in the original action, in- 
terposed an answer, served a notice of trial, and never asserted any intention of 
standing upon the provision for arbitration during the period of nearly three 
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It has also been held, where a petitioner for an order directing the 
arbitration to proceed had theretofore served a summons on the other 
party to the contract, thus beginning an action at law on the identical 
subject, the motion to compel arbitration will be denied.! 

But the mere interposing of an answer to an action, without asserting 
the right to arbitrate, does not in itself constitute a waiver of that 
right; there must be other acts which can be interpreted as an election 
to submit the matter to litigation.? 

When demand is made upon a party to arbitrate and he refuses and 
the party demanding arbitration begins suit, it has been held that a 
stay of proceedings will not be granted nor will a motion be sustained 
directing arbitration to. proceed on the ground that the party refusing 
to arbitrate has waived his right of arbitration.* 


years while the action was pending awaiting trial. It was not until after subject- 
ing the plaintiff to this long delay that it sought to assert, for the first time, its 
right to arbitration, instead of answering an amended complaint, which in no 
material particular varied from the first cause of action in the original complaint 
to which it had served an answer and an amended answer, without setting up 
any assertion of its right to have the dispute arbitrated. 

“T am of the opinion that petitioner, by its course of conduct and long si- 
lence, had waived its right to arbitrate, and elected to have the controversy 
adjudicated by the courts... .” 


1 In the Matter of Bosniak, etc., N. Y. Law Journal, March 3, 1926 (Sup. Ct., Sp. 
Term, Part I), Mr. Justice Proskauer said: 


“Nothing could be more inconsistent with the demand for arbitration than 
the institution and maintenance of an action.” 


2 In Anselewits v. Lubinsky, N. Y. Law Journal, Nov. 12, 1924 (Sup. Ct., Spec. 
Term, Part I), Mr. Justice Lydon stated: 


“Motion is‘granted as there was no intentional and deliberate waiver by the 
defendant of the right to arbitrate. The mere interposing of an answer, without 
asserting right to arbitrate, does not of itself constitute a waiver. There must 
be further acts on the part of the defendant which could be interpreted as an 
election to submit the controversy to the court and waive the contract provisions 
as to arbitration.” 


3 In the Matter of Nagy v. Arcas Brass and Iron Co, (1926), 242 N. Y. 97, 150 N. E. 
614, Judge Pound stated: 


“A party to an arbitration agreement may waive his rights thereunder . . . 
A refusal by him to arbitrate upon demand duly made by the other side consti- 
tutes such a waiver. So if sued, while the interposition by him of an answer 
claiming his right to arbitrate, even if he also pleads an independent counter- 
claim, is not in itself sufficient to justify a refusal of relief asked for under 
Sections 3 and 5 of the Arbitration Law (Consol. Laws, c 72), yet unreasonable 
delay in making the proper application may justify a finding of waiver.” 
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When an arbitration proceeding has been conducted in ac- 
cordance with the New York Arbitration Law, and an award has been 
made by the arbitrators in the manner prescribed by that Law, and a 
party refuses, fails or neglects to comply with its terms the award is 
specifically enforceable as a judgment of the court.! 

Also, whenever a party is opposed to the enforcement of an award 
which runs against him, he may take steps to have such an award 
modified, corrected or vacated. 

The proceedings necessary either to the enforcement of an award or 
to the vacating or correcting of an award are described under the 
following sections. 


I. MOTION TO CONFIRM AN AWARD 


To entitle an award to be enforced as a judgment it must first be 
confirmed by a court. 

The New York Arbitration Law provides that at any time, within 
one year after an award is made, any party to the submission may 
apply to the court specified in the submission for an order confirming 
the award. Notice of such a motion must be served on the adverse 





1 See Chapter VII, p. 64, for the performance of an award where no resort to 
the court is contemplated or necessary but where good faith is sufficient for per- 
formance. 


go 





ENFORCEMENT OF AN AWARD gi 


_ party to the submission, or his attorney, allowing the usual eight 


days’ time; and such notice is served in the manner provided by 
law for personal service of a summons. In the Supreme Court, the 
motion must be made within the judicial district embracing the 
county where the judgment is to be entered. 

It is necessary that the award be confirmed. If it is not confirmed, 
the award may be valid in that an action can be maintained upon it; 
but this action will be attended by the delays and expense incident to 
such court proceedings. On the other hand, an award which is con- 
firmed may have judgment entered thereon and it immediately be- 
comes enforceable in the same manner as any other judgment of a court. 

When a party applies to the court for an order confirming an 
award, the court must confirm the award unless it is attacked by the 
adverse party upon statutory grounds for modifying, correcting or 
vacating an award.! 

Whenever a party to an arbitration agreement intends to oppose the 
confirmation of an award on any one of the grounds provided for in 
the New York Arbitration Law, he must do so for one of two purposes: 
to have it modified or corrected before confirmation or to have it 
vacated in whole or in part, in the manner prescribed by the Law. 


2. ENTRY OF A JUDGMENT 


When the court, upon the request of either party, grants an order 
confirming an award, judgment may be entered thereon as upon a 
referee’s report in an action. A judgment is entered by filing with the 
clerk of the court the following papers which constitute the judgment 
roll: 

1. The submission; the selection or appointment, if any, of an 
additional arbitrator or umpire, and each written extension of the 
time, if any, within which to make the award. 

2. The award. 

3. Each notice, affidavit or other paper used upon an application 
to confirm, modify or correct the award, and a copy of each order 
of the court upon such an application. 

4. A copy of the judgment. 

The judgment may then be docketed as if it was rendered in an action. 

The court costs of the application for the confirmation of an award 





1 In Everett v. Brown (1923), 120 Misc. 349, 198 N. Y. S. 462, the Court stated: 

“Tt will be noted that the provisions of the Civil Practice Act relating to the 
confirmation of an award are mandatory, and leave no discretion to the court. 
It prescribes that the court must confirm the award, unless such award has been 
vacated, modified or corrected.” 
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are fixed by statute at an amount not exceeding ioe ve dollars, 
and disbursements, to be awarded by the court in its discretion. __ 


3. EFFECT OF A JUDGMENT 


When an award is confirmed, and judgment is entered thereon, it 
loses its identity as an award and becomes, in all respects, the same as 
a judgment rendered by the court in an action and has the same force 
and effect. It is, therefore, subject to all the provisions of law relating 
to a judgment and is enforceable in the same manner. 

In the event that the losing party does not comply with the terms 
of the judgment, the other party may have the judgment executed in 
the same manner as a judgment in an action. Although the law appears 
to contemplate the making of money awards, nevertheless arbitrators 
have the right to grant purely equitable relief, by making an award — 
which requires a party to do or to be restrained from doing some par- 
ticular act. When such an award is confirmed, the court enters a decree. 

An appeal may be taken from a judgment entered upon an award 
after confirmation in the same manner as from a judgment in an action. 
The proceedings are governed by the laws regulating appeals in actions 
in so far as they are applicable. 


4. VACATING AN AWARD GENERALLY 


Whenever a party applies to the court for an order confirming an 
award upon which judgment may then be entered, notice of such 
motion is served on the other party and he has the opportunity to 
oppose the motion for the purpose of having the award vacated or — 
corrected or modified, on the grounds set forth in the Arbitration Law. 
Or a party may apply to the court to have an award vacated or 
modified without waiting for the other party to move for its confirma- 
tion. It is not necessary for a party to wait for a motion to confirm an 
award; he may move independently to have it corrected or vacated. 

The following offer illustrations of the grounds upon which the 
motion to confirm an award may be opposed or upon which parties 
have sought to have an award corrected or vacated. 

Generally speaking, the courts will not impeach an award except on 
substantial grounds and for reasons established by law.! 


1 In the Matter of C. Itoh and Co. Lid. v. the Boyer Oil Co., Inc. (1921), 198 App. 
Div. 881, 191 N. Y.S. 290, the Court said: 
“ Arbitration is intended to be a short cut to substantial justice between the 
parties. Awards should not be impeached, except upon substantial grounds and 
for the reasons specified in the law.” 


See also in the Matter of Burke (1908), 191 N. Y. 437, where the Court said: 
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5. VACATING AN AWARD FOR FRAUD OR MISCONDUCT 


Generally speaking, fraud, misconduct or corruption of the arbi- 
trators is sufficient ground for setting aside an award, especially where 
a party participated therein or benefitted or stood to benefit thereby. 
This is true, notwithstanding the fact that the parties agree that the 
award shall be final and although they choose the arbitrators. The 
New York Arbitration Law does not change this established rule. It 
provides that the court must make an order vacating an award when- 
ever it was procured by corruption, fraud or undue means, or where 
there has been any misbehavior by which the rights of any party have 
been prejudiced. 

It has been held that an arbitrator should not proceed independently, 
and without notice to the parties, to make personal inquiries or 
investigations upon which he intends to base his award.'! In a later 
case, where the inspection of the merchandise had already been made 
by all three arbitrators and a subsequent reinspection was made by one 
arbitrator, the court held that this was a mere reinspection of the very 
merchandise upon which the others had already made up their minds 
and it confirmed the award.’ 


“Such an agreement for arbitration is to be given effect, in the most liberal 
sense, as accomplishing a complete and final settlement of all existing controver- 
sies. The award thereunder is unassailable upon the ground that errors of law, 
or of fact, were committed. For it to be assailable at all, a ground must be 
found for charging the arbitrator with some misconduct, or with fraud, or with 
having exceeded his powers; or for the charge that the award, on its face, shows 
some mistake in figures, or in description, or some imperfection not going to the 
merits.” 


1 In Berizzi v. Krausz (1925), 239 N. Y. 315, 146 N. E. 436, Judge Cardozo said: 


“True, the arbitrator in this proceeding acted in good faith, but misbehavior, 
though without taint of corruption or fraud, may be born of indiscretion. 

“|, . There would be little profit in fixing a time and place of hearing, if the 
arbitrators were at liberty when the hearing was over to gather evidence ex 
parte, and rest their award upon it. ... We do not mean, of course, that an 
award will be vitiated by investigations in the absence of parties if directed 
toward facts of trifling importance or facts of such a nature as to preclude rea- 
sonable contest. This may include views or measurements or the ascertainment 
of physical conditions, notorious, and permanent. There may be times, also, 
when an inference will be permissible that a trial in the proper sense has been 
waived and that arbitrators by tacit, if not express, consent have been author- 
ized by the parties to proceed in their own way.” 


See also: Matter of East Asiatic Co., Lid., N. Y. Law Journal, Sept. 1, 1925 (Sup. 
Ct., Spec. Term, Part I) where Mr. Justice Walsh held that an award should be 
vacated by reason of the fact that one of the arbitrators made an independent inves- 
tigation; and that evidence was received which was not made known to the parties. 


2 In Horowitz et al. (Kaplan,) 1927, (App. Div.) 224 N. Y. S. 498, the Court said: 
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The refusal of an arbitrator to have the testimony submitted during 
a hearing and taken down by a stenographer, has been held not to 
constitute a ground of misconduct for vacating the award, within the 
meaning of the Arbitration Law." 


6. VACATING AN AWARD FOR REFUSAL TO ADMIT TESTIMONY 


As has been pointed out, arbitrators are not bound by technical 
rules as to the admission or rejection of evidence offered by the 
parties to a submission although objection may be made by a party or 
his counsel on the ground that evidence offered is immaterial, the 
arbitrators may admit or reject such evidence as they see fit. 

But the New York Arbitration Law does not leave the matter of 
the admission or exclusion of evidence entirely to the discretion of the 
arbitrators without check of any kind. It provides that the court 
must make an order vacating the award whenever the arbitrators 
were guilty of misconduct in refusing to hear evidence pertinent and 
material to the controversy and by which the rights of any party have 
been prejudiced. 

The fact that an award must be vacated whenever the court deems 
the arbitrators to have erred and thereby prejudiced the rights of a 
party places upon the arbitrators the obligation to see that all material 
and pertinent evidence is admitted.’ 

The Arbitration Law provides further that all of the arbitrators 
must meet together and hear all of the allegations and proofs of the 
parties; thus strengthening the requirements that arbitrators be fully 
informed concerning all of the facts in the matter before them. 


“There were no independent inquiries. There was nothing additional im- 
parted to this arbitrator, that his fellow arbitrators had no opportunity to learn. 
The physical condition of the goods remained the same as when all the arbitra- 
tors examined the goods in the presence of the parties, and no prejudice arose 
from this conduct of the arbitrator.” 


1 In Andersen Trading Co. v. Bimberg (1922), 119 Misc. 784, 197 N. Y.S. 280, 
Mr. Justice Marsh stated: 

“The defendant also complains because the arbitrator failed and refused to 
have the testimony taken down by a stenographer and transcribed. There is no 
rule, however, which requires this practice in arbitrations. . .. While a refusal 
to permit a record to be made might in some cases be evidence of misconduct, 
prejudice, or failure to perform honestly the duties of an arbitrator, no attack 
is made in this case upon the fairness and honesty of the arbitrator, and it ap- 
pears affirmatively that the defendant’s insistence for a stenographic record was 
based on his desire to review rulings upon testimony and points of law. But 
such review, as already stated, is something he would not be entitled to. The 
refusal to have the testimony taken down by a stenographer cannot, therefore, 
be deemed misbehavior by which the rights of a party have been prejudiced.” 


2 See Chapter VI, for suggestions relating to evidence. 
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Interpreting these provisions, it has been held that when a party 
was not permitted to complete his testimony, but over his own protest 
was directed to submit, as exhibits to the arbitrators, the documents 
and records from which he was testifying, with the promise that they 
would be carefully read and the arbitrators later admitted these docu- 
ments were not read, such action constituted misconduct within the 
meaning of the law.! Also when the arbitrators did not meet and 
consult together concerning the case, for the purpose of arriving at a 
common decision, such failure constituted misconduct.? 

But where the submission appeared to indicate that statements of 
accounts rendered by the parties were to suffice, and no request was 
made for the examination of such books and records, the court held 
to be insufficient an objection that the arbitrators had disregarded such 
evidence as might have been had from the books and records and 
confirmed the award.’ 

It has been held that the court will not require an arbitrator to 
follow fixed rules of law in determining what evidence is admissible.‘ 
Also, the court will not set aside an award where the ground for the 


1 Matter of Di Martino and ano. v. Guarnera et al. etc., N. Y. Law Journal, Feb. 28, 
1926, Mr. Justice Cotillo stated: 


“In my opinion such conduct amounted to misconduct and was a deliberate 
refusal or neglect on the part of the arbitrators to hear evidence pertinent and 
material to the controversies and prejudiced the rights of the plaintiff.” 


2 Ibid: “These arbitrators, with respect to the controversies submitted to 
them, are quasi judicial officers, and I believe it is customary for one judge 
sitting jointly with another judge in the decision of any matter to first submit 
to him his decision or report before filing same. If this were not the practice it 
would be absolutely impossible for arbitrators sitting in a building controversy 
involving disputed unliquidated figures to ever arrive at a common decision 
despite the best of intentions.” 


3 Bender v. Bloom, N.Y. Law Journal, May 17, 1927 (Sup. Ct., Sp. Term, 
Part I), Mr. Justice Levy stated: 

“The submission to arbitration appears to contemplate that statements of 
accounts rendered by the parties were to suffice without the necessity of exam- 
ining books and records. Moreover, the minutes of the hearing before the ar- 
bitrators fail to disclose any request for the examination of such books and rec- 
ords. The motion to confirm is granted.” 


4 In Everett v. Brown (1923), 120 Misc. 349, 198 N. Y. S. 462, Mr. Justice Edge- 
comb stated: 


“Arbitration while it partakes of the nature of a quasi judicial proceeding is 
not such a proceeding in a technical sense. . . . Its object and aim is to arrive 
at a just determination of the matters in dispute and generally dispose of the same 
in a speedy, inexpensive way and thus avoid any future litigation between the 
parties. The arbitrators are usually laymen, inexperienced in the technical rules 
of law but usually possessed of a fund of common sense which enables them to 
do substantial justice between the parties. To require all arbitrators to follow 
fixed rules of law in arriving at their award would operate to defeat the object 
of the proceeding.” 
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petition is that the arbitrator attached undue weight to flimsy evidence 
and disregarded the more weighty evidence.! 

When the arbitrators, chosen for their expert knowledge of the trade 
and trade customs, consulted their own experience, and application was 
made to the court to vacate the award on the ground that the arbi- 
trators decided on the basis of facts other than those submitted as 
evidence, the court held that this course of conduct was not barred 
by the Arbitration Law and denied a motion to vacate award.” 


7. WACATING AN AWARD FOR BIAS, PREJUDICE OR PARTIALITY 


When arbitrators conduct themselves with bias, prejudice or par- 
tiality these amount to misconduct and may furnish a ground for setting 
aside an award. 

The New York Arbitration Law provides that where there was 


1 In the Matter of Kataman, N.Y. Law Journal, June 18, 1927 (Sup. Ct., Spec. 
Term, Part I), where the Court said: 


“Motion to open a default on a motion to confirm an award in arbitration 
and a cross motion to reject the award. The moving party merely contends 
that the arbitrator did not properly consider the evidence, admitted vague evi- 
dence, that he misunderstood the issue and gave undue weight to flimsy evi- 
dence, disregarding weighty evidence, etc. and had the matter been tried in a 
court the decision would have been otherwise. Obviously, those are not grounds 
to support an attack on the award.” 


® Matter of Jewett Silk Corp. (B. Lindner & Bro., Inc.) N. Y. Law Journal, Dec. 1, 
1927 (Sup. Ct., Spec. Term, Part I), Justice Valente said: 


“This is an application to set aside an award of arbitrators on the ground 
that they were guilty of misconduct in refusing to hear evidence material to 
the controversy and that they were guilty of misconduct generally. The arbitra- 
tion was conducted under the rules of the Silk Association of America, which 
are incorporated in the contract as a part thereof. The answer was unanimous. 
The general rule is that awards under unrestricted arbitration agreements may 
not be set aside for either error of law or fact not appearing on the face of the 
award when the arbitrators have not exceeded their jurisdiction and have not 
been guilty of fraud, corruption, or other misconduct (Wheat Export Co. v. 
New Century Co., 185 App. Div. 723). There is no evidence of fraud, corrup- 
tion or prejudice or of failure of the arbitrators to give the buyer a full hearing. 
Nor is there any proof that they refused to entertain any testimony, expert or 
otherwise, offered by said buyer. If the arbitrators themselves, chosen for their 
expert knowledge of the trade and trade customs, consulted their own expe- 
rience, they had a right to do so. There is no evidence that they made an ex 
parte search for or investigation of extraneous facts which might affect their 
judgment prejudicially by reason of the contesting party’s lack of opportunity 
to explain away such facts by cross-examination or otherwise and which would 
justify the setting aside of the answer (Berizzi Co. v. Krausz, 239 N. Y. 315). 
While I am by no means certain that Rule 17 of the Arbitration Rules of the 
Silk Association gives the arbitrators the wide latitude which includes the right 
of the ex parte search for extraneous facts, I also feel that the buyer has not 
shown any such course of conduct on their part. The motion is therefore de- 
nied.”’ 
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evident partiality or corruption in the arbitrators or either of them the 
court must vacate the award. This provision appears to apply to a 
selection where, if there are several arbitrators, partiality or misconduct 
on the part of one of them alone is ground for setting aside the award, 
although an award by the others alone if constituting a majority 
would have been valid. 

The following offer illustrations of judicial interpretations of these 
provisions of the New York Arbitration Law:! 

It has been held that, unless the facts established indicate bias, 
preiudice or interest on the part of an arbitrator the mere fact that he 
was familiar with the details of the case would not necessarily dis- 
qualify him.? Also, where the submission eliminates certain classes of 
persons from appointment, the court will act to prevent such persons 
from serving as arbitrators, if appointed. 


8. VACATING AN AWARD ON GROUND OF UNDUE INFLUENCE 


Under the New York Arbitration Law, the court must vacate an 
award which was procured by undue means. There do not appear to 
have been any decisions which finally interpret this provision; but it 
has been held that entertaining or treating an arbitrator by one party 
is highly improper and may sometimes justify vacating an award.‘ 
It is, however, necessary to prove that undue influence has been 
exercised and the mere entertainment alone is not sufficient.® 


g. ARBITRATOR BY WITHDRAWAL MAY NOT PREJUDICE RIGHTS OF PARTIES 


The New York Arbitration Law does not permit the rights of a 
party to be prejudiced by the misconduct of an arbitrator. An illustra- 
tion of the extent to which the court will go in the protection of such 
rights has been given by the Court of Appeals.® In that case an arbi- 


1 See also under Waivers, p. 99. 
2 In the Matter of Am. Trading Co., N. Y. Law Journal, Feb. 11, 1926 (Sup. Ct., 
Sp. Term, Part I.), Mr. Justice Levy stated: 

“The objection is on two grounds: First, that a letter file which was not in 
evidence had been read by the arbitrators: second, that the facts of the contro- 
versy prior to the hearings had been submitted by the successful firm to the ar- 
bitrator of its selection. .. . Unless the facts are established which would indi- 
cate bias, prejudice, or interest on his [the arbitrator’s] part during the hearing 
or otherwise, the mere fact that he was familiar with the details of the case 
would not of itself necessarily disqualify him as an arbitrator.” 

3 See Matter of Stanold, cited on p. 32. 
4 Riding v. Burkert, et al. (1889), 18 Pa. Co. Ct. 640. 
5 McGregor v. Sprott (1891), 13 N. ¥.S. ror (Sup. Ct. Gen. Term. Third Dept.) 
6 In the matter of American Eagle Fire Insurance Co. et al. v. New Jersey Ins. Co. 
(1925), 240 N. Y. 398, 149 N. E. 562, Judge Pound stated: 
“Tt is not said that all the arbitrators must participate in making the award. 
. . . All the arbitrators should be notified to meet for deliberation so that op- 
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trator refused to attend a meeting of the arbitrators after the final 
submission of evidence, apparently for the purpose of defeating the 
making of an award. In that instance, the court held that the vacancy 
need not be filled after the case had been heard, considered and practi- 
cally decided, and that withdrawal did not prejudice the rights of the 
parties to a hearing before a full board and an award by a majority or 
making necessary a rehearing. 


IO. ADMISSION OF EVIDENCE AND ERRORS OF LAW 


It has long been a settled doctrine that principles and rules of law 
are not binding upon arbitrators.1 The courts have adhered with 
great steadiness to this general rule.? It has also been held, in an 


portunity for full consultation is furnished, but it is not the rule that one may 
then by wilful absence — and resignation at this stage is no less than wilful 
absence — prevent an award by a majority. All should meet and hear the 
proofs, but the report of two is valid unless the third has been excluded from 
participation in their deliberations without fault on his part. The refusal of the 
third arbitrator to attend after final submission ceases to be material when 
its effect would be to juggle one of the parties out of the benefit of the arbi- 
tration (Carpenter v. Wood, 42 Mass. 409). If an arbitrator may resign at the 
last moment, if concert of action in reaching a decision as distinguished from 
the award itself is necessary, no award could be reached in any case if at the 
eleventh hour one of the three found himself in the minority and sought to serve 
his own interests or those of the party naming him by resigning. 

“Under a fair and equitable interpretation of the submission agreement of a 
vacancy caused by the withdrawal of an arbitrator need not be filled after the 
case has been heard, considered and practically decided. The withdrawal at that 
point does not prejudice the rights of the parties to a hearing before a full 
board and an award by a majority or make necessary a rehearing of all the al- 
legations and proofs of the parties before a substitute arbitrator.” 


1 In the Matter of Morris et al., N. Y. Law Journal, April 3, 1925 (Sup. Ct., Sp. 
Term, Part I), Mr. Justice Mullan stated: 


“Tt has long been a settled doctrine in this state that principles and rules 
of law are not binding upon arbitrators, and that they have complete liberty to 
decide in favor of a party, although he has not a claim or a defense, as the case 
may be, that would be valid in a juristic forum. 

“. . . Indeed, the very notion of a determination by persons not necessarily 
trained in law seems of itself to force the conclusion that while settled legal 
principles and precedents may possibly be persuasive with arbitrators, they are 
wholly devoid of compelling force. . . . In so far, however, as concerns his no- 
tion of the rule of fair dealing that should govern his decision, I think it must 
be clear that unless he be restricted by the submission he is utterly free to apply 
any rules or principles that in his conscience and judgment are most calculated 
to produce an equitable composition of the dispute.” 


? In the Matter of C. Itoh & Co., Lid. v. Boyer Oil Co., Inc. (1921), 198 App. Div. 
881, 191 N. Y. S. 290 the Court said: 


“The courts of this state have adhered with great stea/liness to the general 
rule that awards will not be opened for errors of law or fact on the part of ar- 
bitrators. ... The merits of an award cannot be reinvestigated, for otherwise 
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earlier case, that the court possesses no general supervisory power 
over an award, and unless restricted by the submission, arbitrators 
may disregard the strict rules of evidence and decide according to their 
sense of equity.!. But the restraints imposed by the parties cannot be 
disregarded.” 


II. MISTAKE IN JUDGMENT 


Under modern as well as common law practice, a mistake in judgment 
in the conclusion of the arbitrator, which does not cause the award to 
exceed the limits of the authority conferred by the submission, does 
not constitute a ground for vacating an award. The court will not 
examine the merits of the case nor substitute its judgment for that of 
the arbitrators. It is assumed that such errors are risks assumed by 
the parties in selecting their own judges. A contrary rule, it is said, 
would make an award the commencement instead of the ending of a 
litigation. The New York Arbitration Law does not, by any specific 
provision, change this rule; and the courts have held that they will 
not examine into the merits of a case submitted to arbitration on a 
motion to vacate an award.$ 


I2. WAIVER OF IMPARTIALITY 


As has been seen, there are certain technical requirements which 
parties are authorized to waive by the provisions of the New York 
Arbitration Law. But there are other matters where a doubt may 
arise.t For example, where the parties have knowledge of an interest 


the award, instead of being the end of litigation, would simply be a useless step 
in its progress.” 


1 In McGregor v. Sprott, (1891), 13 N. Y.S. 191, the Court said: 


“The court possesses no general supervisory power over awards, and, if ar- 
bitrators keep within their jurisdiction, their award will not be set aside because 
they had erred in judgment either in fact or in law. Arbitrators, unless re- 
stricted by the submission, may disregard strict rules of evidence and decide 
according to their sense of equity. . . . The parties by their submission agreed 
to accept the award, and that agreement must prevail, unless the complaining 
party can maintain the burden of showing that it has not been fully and 
honestly complied with, or that his right to a full and fair investigation and 
hearing has not been allowed. We think the attempt to impeach this award has 
failed.” 


2 In the Brescia Constr. Co. v. Walart Constr. Co., N. Y. Law Journal, March 2, 
1925 (Sup. Ct. of Bronx Co., Sp. Term), Mr. Justice Mitchell said: 

“The restraints imposed upon the conduct of arbitrators, in so far as they 
have relation to the fundamentals of a trial and the primary conditions of no- 
tice and hearing, cannot be disregarded.” 

3 See in the Matter of Everett v. Brown, p. 95. 
4 See Chapter V, p. 34 and Chapter VI, p. 53. 
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or relationship which may prejudice tee ‘inacua in : eel 
the parties, may a party offer this as a ground for an pater 
the award is made to have the award set aside? 
It has been held in another state that when the parties choose 
waive the right of impartial trial and purposely select as arbitrators 
persons who have formed opinions, the court will not set aside an 
award merely because of the character of the arbitrators, in the ab- — 
sence of fraud and collusion.! This decision appears, however, not to 
be in accord with a later New York decision made by Judge Pound, 
wherein he stated that once an arbitrator enters into an arbitration 
he ceases to act as the agent of the party who appoints him. He must 
lay aside all bias and approach the case with a mind open to conviction 
and without regard to his previously formed opinions as to the rights 
of the party or the cause and that he should refrain from all conduct 
which might justify even the inference that either party is the special — 
recipient of his solicitude or favor.2, This viewpoint would seem to 
indicate that where an arbitrator shows partiality or bias the Court 
of Appeals will not regard with favor such acts. 


I3. CORRECTION OR MODIFICATION OF AN AWARD 


In the absence of statutory authority, a court has no authority to 
modify or correct an award. The New York Arbitration Law confers 
this authority upon the court under certain circumstances, as follows: 


Any party to the submission may apply to the court to have the 
award modified or corrected on any one of the following grounds: 


‘1. Where there was an evident miscalculation of figures, or an evident 
mistake in the description of any person, thing or property referred 
to in the award. 

. Where the arbitrators have awarded upon a matter not submitted to 
them, not affecting the merits of the decision upon the matters sub- 
mitted. 

. Where the award is imperfect in a matter of form, not affecting the 
merits of the controversy, and, if it had been a referee’s report, the 
defect could have been amended or disregarded by the court.” 


Notice of such intention must be served upon the adverse party to 





1 In Strong v. Strong (1852), 63 Mass (9 Cush.) 560, the Court said: 

“Tf, indeed, parties in controversy choose to waive the right of impartial 
trial, and purposely and avowedly select as arbitrators persons having formed 
opinions on the subject matter, or known to have partialities for or against the 
respective parties, the court, without commending, will not set aside the award 
merely because of the character of the arbitrators.” 

Above quotation cited in Duvall et al. v. Sulzner et al, (1907). 155 Fed. 10. 
2 See American Eagle Fire Ins. Co. v. New Jersey Ins. Co. cited on p. 97. 


i 13 ae 





ENFORCEMENT OF AN AWARD IOI 


the submission or his attorney within three months after the award is 
filed or delivered, as prescribed by law for service of a motion upon an 
attorney in an action. The cost of the application for an order modify- 
ing or correcting an award is fixed by the Arbitration Law at 
an amount not exceeding twenty-five dollars and disbursements, to be 
awarded by the court in its discretion. 

The decisions interpreting the foregoing provisions appear to have 
been few, but the following illustrate some of the grounds upon which 
modification or correction of an award has been sought: 

It has been held that the failure of an arbitrator to disclose the 
method by which he arrives at his figures is not a sufficient ground for 
correcting or modifying an award.! 

When the arbitrator’s fees, fixed by himself in an award, (and in the 
absence of a previous agreement by the parties) are beyond the legal 
maximum permitted by law, on a motion to confirm, modify, correct 
or vacate an award,? a party may request that the fees be corrected. 

The court will not correct an alleged mistake made in an award 
unless it fails within the provisions of the Arbitration Law. For 
example, when the mistake affects the merits of an award the parties 
have no legal relief. 

The court will refuse to modify or correct an award when the 
arbitrators are charged with having erred in judgment either upon the 
law or facts.‘ 


1 In the Maiter of Lief and Hoffman, N. Y. Law Journal, Jan. 8, 1926 (Sup. Ct., 
Sp. Term, Part I), Mr. Justice Gavegan stated: 


“The ‘report’ does not set forth clearly how they (the figures) were found and 
an arbitrator is not required to show how he arrived at his figures. This was not 
a reference and the ‘report’ was unnecessary. From no angle, however, does 
it establish that the award made resulted from mistake in mathematical calcu- 
lations. The arbitrator has not indicated any such calculations as counsel for 
Lief would analyze.” 


2 So held im re Blaikie et al (1922) 119 Misc. 791; 198 N. Y.S. 291 affirmed in 
206 App. Div. 740; 199 N. Y.S. 911 (see also ante, p. 67) 

3 Matter of Hyman and Lunzer, N. Y. Law Journal, Nov. 26, 1924 (Sup. Ct., Sp. 
Term, Part I), Mr. Justice Gavegan said: 

‘‘We may not inquire as to whether the result reached is correct on its merits 

. . . It disposes of the gist of the controversies and the opinion signed by a 

majority of the arbitrators shows that they decided the only point in issue be- 

fore them.’’ Motion to confirm is granted. 

4 Matter of Wah Chang Trading Corporation and Metal Alloys, Inc., N. Y. Law 
Journal, Sept. 9, 1924 (Sup. Ct., Spec. Term, Part I) where application was made to 
correct the sum awarded to conform to the figures submitted by Metal Alloys, 
Mr. Justice Donahue confirmed the award, saying: 

“The settlement of disputes by arbitrators has long been recognized and 
was encouraged by trade organizations and Chambers of Commerce, and finally 
was provided for by statute by the passage of the Arbitration Law. The object 
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14. AWARD ENFORCEABLE IN PART 
Generally speaking, for an award to be enforceable in part it must 


be separable; ' for if the parts cannot be separated the award cannot be 
corrected. 


15. EFFECT OF STATUTES ON COMMON LAW REMEDIES 


Generally speaking, arbitration laws containing express provisions 
for the conduct of arbitration proceedings, affect the common law 
practice and remedies only to the extent of their modification of such 
common law. 

Where it clearly appears that the parties intend to conduct their 
proceeding in accordance with the Arbitration Law, then the court 
will decide the questions presented to it in accordance therewith and 
will not entertain a plea that the proceeding was under the common © 
law. 


16. APPEALS 


Under the New York Arbitration Law, either party may take an 
appeal from an order vacating an award or from a judgment entered 
upon an award. When such an appeal is taken the higher court may 
confirm, reverse or modify the order. Appeals may also be taken from 
orders of the court directing arbitrations to proceed but they should 
be taken at the time the order is issued.® 


17. REHEARINGS 


Under the New York Arbitration Law, the court is without power to 
order a rehearing or to refer the matter again to the arbitrators after 


of arbitration is to dispose of by an expeditious and inexpensive way the dis- 
putes between parties to the arbitration and to avoid future litigation between 
the same parties and to do substantial justice, and the courts are prone to dis- 
turb the award of the arbitrators unless it clearly appears that one of the 
grounds to vacate or correct the award appear upon the face thereof. It is un- 
necessary to cite authority for the proposition that the courts will not disturb the 
award because the arbitrators have erred in judgment either upon the law or 
the facts.” 

1 See Chapter VII, p. 60 for discussion on separable award. 

2 In the Matter of Barth, N. Y. Law Journal, June 17, 1927 (Sup. Ct., Spec. Term, 
Part I), the court held that when it was evident that the parties intended a statutory 
arbitration and not a common law arbitration, and did not have the submission 
acknowledged, the submission was a nullity. 

3 In the Matter of Itoh and Co., Lid. (cited on pp. 92 and 98) the Court held: 

“When a party attacking an award complains that he was improperly forced 
into an arbitration by order of the court and no appeal from the order compel- 
ling arbitration is taken the court will not vacate an award on this ground, as 
the party should have raised the question prior to the making of an award. 
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a valid award is made, except when the time within which the sub- 
mission requires the award to be made has not expired. 

Where, therefore, a tentative decision was made by the arbitrators, 
purporting to be an award, the court held that it did not constitute an 
award and that the arbitrators should proceed to conclude their 
performance of these functions and determine the whole matter sub- 
mitted to them.! 

It has been held, where the failure to take an oath by the arbitrator 
does not under the circumstances indicate partiality or incompetence, 
the court may direct that a rehearing be held by the arbitrator at a 
time and place to be fixed by him.? If, however, the time within which 
_ the award is to be made is insufficient, the court will not order a 
rehearing,’ but will vacate the award so it may be submitted to new 
arbitrators under the contract.‘ 

Where the parties entered into a contract for the sale of raw silk, 
and a part of the silk tendered was rejected, and under the contract 
the seller had the right to substitute new silk for that rejected; and 
where the arbitrators awarded that a certain number of pounds were 
to be delivered in place of the rejected silk and the parties were 
ordered to pay therefor a specific sum within 30 days; and where the 
party objected to the award on the ground that he should have the 
right to examine the substituted silk, the court held this to be a vague 
and indefinite award and remitted the matter to the arbitrators.® 


1 Matter of Farone, etc., N. Y. Law Journal, Aug. 13, 1925 (Sup. Ct., Spec. Term, 
Part I), Mr. Justice Tierney stated: 


(The arbitrators) “‘made a tentative decision of a part of the controversy, 
that the tender was sufficient as to quantity, but that there was a discrepancy 
as to quality and that these differences be left open for further consideration by 
the parties to be settled amicably or through another arbitration. This was not 
a determination of the question submitted and does not constitute an award. 
The arbitrators should proceed to conclude the performance of their functions 
and determine the whole controversy by an award.” 

2 Matter of Lewis H. Woods, Inc. (Niewenhous Co. Inc.) N.Y. Law Journal, 
Dec. 23, 1924, by Mr. Justice Glennon. 

3 In the Matter of Hauck (1926), 127 Misc. 759, 217 N. Y.S. 2, where the award 
was required to be made before the expiration of the year 1925, and it was found 
to be imperfectly executed, in setting it aside the Court stated: ‘“‘but the matter 
cannot be resubmitted within the time specified in the submission and, therefore, a 
rehearing by the same arbitrators cannot be held.” . . 

4 Ibid. “The award is set aside and the matter remitted for submission to new 
arbitrators under the contract.” 


5 In the Matter of Pfeiffer, (1927), (App. Div.) 225 N. Y.S. 294, the Court said: 
“We think the award was too vague and indefinite to warrant such an order. 


We are mindful that, in the consideration of trade arbitrations by business men, 
we should be astute to avoid all legal technicality. Nevertheless an award must 


104 THE PRACTICE OF COMMERCIAL ARBITRATION 


18. TIME FOR DEMANDING ARBITRATION 


Where the submission or clause (or rules prescribed therein) name the 
time in which arbitration of the claim shall be demanded, apparently 
any demand made after that time will not be enforceable under the 
New York Arbitration Law. In the absence of any such restriction, 
it would seem that the law which is applicable to an action would 
apply, namely the Statute of Limitations, since an arbitration can be 
had only on matters which can be made the subject of an action at law. 

No questions have been submitted to the courts under the New 
York Arbitration Law; but the court of another state held in 1870 
that a mere submission of matters upon which the arbitrators have 
never acted will not prevent the running of the Statute of Limitations 
during the continuance of the submission; it has also been held that 
this rule was not affected by the fact that, pending the submission, the 
right to sue was suspended;! nor can a submission without limit as 
to the time for making an award have the effect of keeping any clause 
included in the submission alive for an indefinite time. 


Ig. ENFORCEABILITY OF AN AWARD IN CERTAIN CASES 


Under the Arbitration Law of 1920,” as interpreted by the courts, an 
award made by an arbitrator after hearing the testimony of the 
complaining party only was held to be invalid, unless the court, upon 
the application of an aggrieved party, had previously issued an order 
compelling the defending party to proceed with the arbitration. In 
other words, the arbitrator was prevented from making an award 
unless the court had ordered the arbitration to proceed. 

In 1927, an amendment known as 4a, was adopted under which it 


be sufficiently clear to put beyond doubt what is required of each party to the 
arbitration. This award provided merely that Largman-Gray Company was to 
accept a specified quantity of silk ‘in accordance with the quality called for by the 
contracts.’ It did not identify any particular silk as thus conforming. There 
has never been any adjudication by the arbitrators that the silk last tendered 
by Albert J. Pfeiffer, Inc., was in accordance with the contract. Largman-Gray 
Company should not be compelled to pay the purchase price without a deter- 
mination that the silk last actually tendered to it was in conformity with the 
contract standards. The arbitrators must identify and approve the silk ten- 
dered or to be tendered by Albert J. Pfeiffer, Inc., before they can order the 
payment by Largman-Gray Company of the purchase price. 

“For these reasons, the judgment and orders appealed from must be reversed, 
with costs, and the matter remitted to the arbitrators for further proceedings 
in accordance with section 1457 of the Civil Practice Act.” 

1 See statement by the Chancellor, Cowart v. Perrine, 1870, 21 N. J. Eq. 101; 
see also Cowart v. Perrine, 18 N.J. Eq. 454. 
2 See Bullard v. Grace, pp. 73 and 74. 
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- would seem that an award is valid and enforceable when rendered by an 
arbitrator after hearing only one party and without previous application 
to the court for an order to proceed, provided that the arbitration agree- 
ment contains a method to be followed when a party defaults and there 
has been proper notice. 

This new provision has not yet been interpreted by the Courts. It is 
not known, therefore, in what manner the validity of such an award would 
be affected if the defaulting party had previously filed a formal objection 
to the proceeding on the ground that there was no arbitration agreement 
or that the matter in dispute was not subject to arbitration or that the 
arbitrator had not been properly appointed. For the time being, it may 
be advisable for the other party, upon the receipt of such objections, to 
apply to the court for an order to proceed. Also it has not yet been 
determined whether the defaulting party, who believes he would suffer 
irreparable damage by permitting the arbitration to proceed, may 
secure an injunction against the proceeding and thus not be compelled to 
defer his objections until after the award has been rendered in opposition 
to the motion to confirm. 

Such an award will be confirmed and judgment entered thereon by 
the court unless the adverse party opposes it on one of the following 
grounds and is able to prove: (a) that there was no contract or sub- 
mission providing for arbitration; or (6) that he was not in default in 
complying with such an agreement; or (c) that the arbitrator was not 
appointed or did not act in accordance therewith or any other reasons 
for vacating or modifying an award. Such a default-award is valid, 
therefore, only if the arbitration agreement names the arbitrator or 
provides a method for his appointment. 

If an arbitration agreement does not name the arbitrator or provide 
a method for his designation, it is necessary for the aggrieved party to 
petition the court to appoint the arbitrator and to enter an order directing 
the arbitration to proceed. Upon his appointment by the court the arbi- 
trator may render a valid award even though the defendant fails or refuses 
to submit evidence or otherwise proceed with the arbitration. 








ANNEX I 


A SUMMARY OF THE STATUTES GOVERNING COMMERCIAL ARBITRATION 


Contributed by Professor Wesley A. Sturges, Yale University, with the codperation 
of Messrs. Harry L.Nair and Monroe Oppenheimer. 


The following summary of the provisions of the Arbitration Statutes of 


the various states and territories and of the United States Arbitration Act 
has been arranged under the following headings and sub-headings: 


Are Provisions to Arbitrate Future Disputes Valid? 
Who Can Arbitrate? What Controversies Can Be Submitted? 
What Are the Provisions Concerning Form, Disposition and Revocability 
of the Submissions? 
Are Provisional and Ancillary Remedies Available? 
Who Can Act as Arbitators — How Elected? 
What Regulations Govern Arbitral Hearings? 
(a) Appointment of time and place of hearing; requisite notice. 
(6) Procuring the attendance of witnesses; of documentary evidence; 
of depositions. 
(c) Quorum of Arbitrators. 
(d) Proceeding in absence of a party. 
(e) Requisite that arbitrators be sworn; form of oath; when adminis- 
tered; by whom administered. 
(f) Requisite that witnesses be sworn; form of oath; by whom ad- 
ministered. 
(g) Competency of witnesses. 
(4) Arbitrators’ powers to examine witnesses and inspect documents. 
(t) Rules governing the admissibility of evidence. 
(j) Disposition of questions of law. 
(k) Postponement and adjournment of the hearing. 
What Regulations Govern in Rendering the Award? 
(a) Time within which the award must be rendered. 
(b) Form, execution and disposition of the award. 
(c) Majority awards — validity. 
(d) Partial awards — validity. 
How is the Award Enforced? 
Is the Award of the Arbitrators FinalP What Are the Causes and Pro- 
cedure to Vacate or Modify? 
Can There be an Appeal From a Judgment Confirming or Vacating an Award? 
Costs — Who Pays? 


The design of this arrangement of headings and sub-headings is (1) to 


report in substantially the chronological order of events in an arbitration 
the pertinent provisions of the arbitration statute of each jurisdiction; (2) to 
arrange all of the statutes according to the same plan in order to facilitate 
a comparative study of them in one or more of their particulars. 
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In thus montuititelg diidde cama ‘editors have. econ 
dangers incident to such an undertaking. headin, they have endeav 
to report, by paraphrase or quotation, no more on a given point than is" 
written in the statute, and to inject as few as possible of their own “interpre- 
tations” without expressly noting them. “No provision” is reported wher- 
ever there is no express provision on a point. In some of such instances, the 
editors have felt, after reading the entire statute, that some conclusion — 
might be stated. The space allotted has not permitted an exposition of 
these conclusions, nor an annotation of the decisions of the courts, if any, 
on the point. 
In many states there are statutory provisions concerning the reference of 
pending litigation. These provisions are omitted because of their very limited 
and specialized application. 


UNITED STATES 


United States Statutes at Large. Vol. 43 (68th Congress 1923-1925). Ch. 
213, Sections 1-15. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
Yes, if in writing, and they are in any maritime transaction or a contract evidencing 
a transaction involving interstate or foreign commerce. See Paragraph III — Rev- 
ocability of the Submission. 


et 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


No provision as to who can arbitrate. A controversy arising out of any maritime 
transaction or out of a contract between the parties evidencing a transaction involv- 
ing interstate or foreign commerce. or the refusal to perform the whole or any part 
thereof, can be submitted. 


Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 
Form. Must be in writing. Disposition. No provision. Revocability. Like a pro- — 
vision in a written contract to arbitrate disputes arising thereunder, a submission of 
an existing controversy is irrevocable, save upon such grounds as exist at law or 
in equity for the revocation of any contract. If a suit is brought in any court of 
the United States upon the same cause that court shall stay the action until the 
arbitration is had. If one party refuses to arbitrate, as agreed in writing, the other 
may apply to any United States court, which otherwise would have jurisdiction of 
the subject matter in dispute under the Judicial Code, for an order that the arbitra- 
tion proceed. (“Under the Judicial Code” — this means that the matter in dispute 
must exceed $3,000. Eds.) After five days’ notice to the adverse party, a hearing 
shall be had, and, if the making of the agreement to arbitrate or the default is not 
put in issue, an order shall issue to the parties to proceed with the arbitration. If 
the making of the agreement or the fact of the default is put in issue a jury trial 
of either of those issues must be allowed if a party demand it, provided the matter 
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in dispute is not in admiralty jurisdiction. If a party refuses to appoint an arbitra- 
tor or arbitrators as he has agreed to do the court shall appoint. Application to 
the court is by way of motion. 





IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


If the controversy constitutes a cause of action in admiralty, the party claiming to 
be aggrieved may start his proceedings by a libel and seizure of the vessel or other 
property of the other party, according to the usual practice in admiralty, notwith- 
standing the agreement to arbitrate. Statute otherwise silent on the subject. 


Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. No provision. How elected. If the agreement to arbitrate provides 
a method it shall be followed. If no method provided, or a party does not comply 
with a method agreed upon, then the court shall appoint. Unless the agreement 
provides otherwise there shall be only one arbitrator. The application is made to 
the court by way of motion. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. No provision. Attendance of witnesses; documen- 
tary evidence; depositions. The arbitrators, or a majority of them, can summon 
before them, or any of them, any person as a witness, they can also compel the 
production of any book or document deemed material. If their subpoena is dis- 
regarded, the arbitrators may petition the United States court of the district where 
the hearing is being held to cause such persons to attend or be punished for con- 
tempt. Quorum of arbitrators. No provision. Selection of an umpire. No pro- 
vision, except that an aggrieved party may apply to the court to appoint where the 
agreement provided for an umpire and a party fails or refuses to comply with it. 
Proceeding in absence of a party. No provision, except that an order of court can be 
obtained that the party proceed with the arbitration. See Paragraph III. Requisite 
that arbitrators be sworn. No provision. Witnesses. No provisions concerning their 
being sworn. Competency. No provisions. Arbitrators’ powers to examine witnesses 
and inspect documents. No provision. Rules governing abmissibility of evidence. No 
provisions. Disposition of questions of law. No provision. Postponement and ad- 
journment. No provision. See Paragraph IX,— causes to vacate — subtopic (3). 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
Time. No time is specified within which the award must be rendered. Form, exe- 
cution and disposition. No provision. Majority awards. No provision. Partial 
awards. No provision. 
Vul 
HOW IS THE AWARD ENFORCED? 


If the parties provide in their agreement that a judgment shall be entered on the 
award and specify the court, then a party may move that court for an order confirm- 
ing the award at any time within one year after the award is made. If their agree- 
ment specifies no particular court the application may be made to the United States 
court of the district where the award was made. The party so moving the court 
must serve notice of the motion on the adverse party and must file the following 
papers: (1) The agreement; (2) selection or appointment of additional arbitrator 
or umpire, if any; (3) written time extensions for rendering the award, if any; (4) 
the award; (5) each notice, affidavit or other paper used with the application to 


110 THE PRACTICE OF COMMERCIAL ARBITRATION 


confirm, and a copy of any orders of the court. The judgment shall be docketed 
as if rendered in an action and shall have like effect and be enforceable as judgments 
rendered in an action. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Upon motion before a United States court of the district where the award was made, 
it may vacate an award: (1) where procured by corruption, fraud or undue means; 
(2) where the arbitrators, or either of them, were evidently partial or corrupt; 
(3) where the arbitrators refused to postpone hearing upon sufficient cause shown, 
or to hear pertinent evidence or otherwise misbehaved to the prejudice of any party; 
(4) where arbitrators exceeded their powers or so imperfectly executed them that a 
“mutual, final and definite” award was not made. If the time limit, if any, in the 
agreement for rendering the award has not expired, the court may direct a rehearing 
by the arbitrators. Upon like procedure an award may be modified or corrected: 
(1) where there was evident miscalculation of figures or evident material misdescrip- 
tion in the award; (2) where the arbitrators awarded upon a matter not submitted, 
unless it does not affect the decision upon the matters submitted; (3) where award 
was imperfect in matters of form. In moving to vacate or to modify or correct an 
award, notice thereof must be served upon the adverse party or his attorney, within 
three months after the award is filed or delivered. Upon application to vacate, 
modify or correct an award, stay of proceedings to confirm the award is available. 
A party moving to modify or correct an award must file the same papers as on an 
application to confirm an award. See Paragraph VIII. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. It is provided, however, that when an order confirming, modifying 
or correcting an award is filed for entry of judgment thereon that “the judgment so 
entered shall have the same force and effect, in all respects, as, and be subject to 
all the provisions of law relating to, a judgment in an action.” 
XI 
WHO PAYS THE COSTS? 


No provision. 


ALABAMA 


Code of Alabama (1923). Ch. 258. Sections 6156-6171. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“The parties to any controversy may refer the determination thereof to the de- 
cision of arbitrators.” 


s 
' 


‘ 
x 
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WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and signed by the parties. It must state the matter in 


dispute, and name the arbitrators. Disposition. Must be delivered to the arbi- 


trators, or one of them, with a list of witnesses desired to be examined. Revocability. 
No provision. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if they are 
available without further proceedings. Whether a party’s rights under the agreement to 
arbitrate would be prejudiced by resorting to one or more of these remedies is also 
uncertain. Eds.) 


. V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. No provision. How elected. The parties shall choose the arbi- 
trators and name them in the submission. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. After the submission is delivered, the arbitrat- 
ors shall fix the time and place of hearing and give the parties three days’ notice. 
Attendance of witnesses; documentary evidence; depositions. Any arbitrator can 
issue subpoenas, which the sheriff, constable, or the parties themselves may exe- 
cute. Defaulting witnesses are liable to fine, and for damages to the summoning 
party, for refusal to appear and give testimony. The arbitrators, if requested by 
either party, shall issue commissions for depositions of witnesses residing out of the 
county, to be taken as in circuit court, except that no oath is needed of the ma- 
teriality of the witness or cause for taking the deposition. Procurement of documen- 
tary evidence: no provision. Quorum of arbitrators. If any arbitrator is absent at 
the hearing, and parties appear, they may appoint substitutes. If the parties 
cannot agree, the arbitrators present may appoint substitutes, which they must note 
on the submission. Proceeding in absence of a party. No provision. Requisite that 
arbitrators be sworn. “Before making their award,” the arbitrators must be sworn 
“impartially to determine the matters submitted to them, according to the evidence 
and the manifest justice and equity of the case, to the best of their judgment, with- 
out favor or affection.” May be administered to each other, or by any officer 
authorized to administer oaths. Witnesses. No provision as to oath other than 
that arbitrators can administer “all oaths which may be necessary in the progress 
of the cause.” Competency of witnesses. No provision. Arbitrators’ power to examine 
witnesses and inspect documents. No provision. Rules governing admissibility of 
evidence. No provision. Disposition of questions of law. No provision. Postpone- 
ment and adjournment. The hearing may be continued by the arbitrators for cause 
shown. 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time is specified within which the award must be rendered. Form, exo- 
cution and disposition. Must be in writing and signed by the arbitrators, a copy 
delivered to each party, his agent or attorney, and the fact and date of such delivery 
must be indorsed on the original. Majority award. Valid. Partial awards. No 
provision. 
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Vit 
HOW IS THE AWARD ENFORCED? 

If the award is not performed within ten days after notice and delivery of the copy, 
the successful party may return the award to the circuit court of the county where 
award is rendered, if for payment of over fifty dollars or to do or omit any partic- 
ular act; if for fifty dollars, or less, then to a justice of peace of the county. Any 
award, so returned and entered has the effect of a judgment at law, and execu- 
tion may issue thereon as in other cases. If the award is to deliver property, or to 
do or omit doing a particular act, performance is enforceable by attachment, or 
other appropriate writ. 


Ix 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 

An award, which determines the matter submitted, and complies substantially with 
the statute, cannot be impeached for “want of form or for irregularity.” It can be 
set aside for fraud, partiality or corruption of the arbitrators or if they fail or 
refuse to certify a correct bill of exceptions as provided below. An award can be 
appealed from if either party within ten days after notice of the award (1) files a 
notice of appeal in the court to which the award is returnable; (2) tenders a bill of ex- 
ceptions to the arbitrators — which shall include all the evidence in the cause, the 
conclusions of law, the award thereon, and shall be certified to by at least a majority 
of the arbitrators; and (3) returns it with the submission, to the court to which the 
award is returnable. No provision for modifying an award. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Yes, in case of a judgment entering up or setting aside an award. 


XI 
WHO PAYS THE COSTS? 


The costs shall be paid jointly by the parties, unless the arbitrators determine other- 
wise. Arbitrators’ fees, two dollars per day; witnesses, one dollar per day; sheriff 
and constable customary execution fees. A witness may refuse to testify, until his 
fees are paid; and arbitrators may refuse to deliver copies of the award until all 
charges paid. Fees, paid by a party not liable for them, may be recovered. 


ARIZONA 


Revised Statutes of Arizona, 1913 Civil Code. Title 6, Part IX, Ch. 1. 
Sections 1480-1494. Session Law examined through 1923. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provisions. 
II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“All persons.’ Corporations and executors, administrators and guardians with 
consent of court, are also expressly included. “Any dispute, controversy, or right 
of action supposed to have accrued to either party” can be submitted. 


————— tt 
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WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and signed by the parties as plaintiff and defendant. 
Each party must name therein one arbitrator. Disposition. If the amount in dis- 
pute is $200, or less, the submission must be filed with a justice of the peace of the 
county where defendant resides or in which the controversy arose. If the dispute 
involves more than $200 the submission must be filed with the clerk of the Superior 
Court of the county where the dispute arose. Revocability. After the submission is 
filed it can be pleaded in bar to an action brought on the same cause if plaintiff 
has refused to arbitrate. Likewise it can be pleaded to bar a right or defense claimed 
by a defendant, if he has refused to arbitrate, provided the right or defense claimed 
existed when the submission was filed. ~ 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings. Whether the rights of a party 
would be prejudiced by resorting to one or more of these remedies is also uncertain. 
Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. (1) Must be over 21 years of age; (2) must not be related to either 
party by blood or marriage; (3) must have the qualifications of a juror; (4) must 
not be interested in the cause to be decided. (Elsewhere in the statutes the follow- 
ing qualifications are prescribed for a juror: (1) must be a male citizen of the United 
States; (2) must have been a resident of the county for at least six months next 
prior to being summoned as a juror; (3) must be sober and intelligent, of sound 
mind, and good moral character; (4) must be over twenty-one years of age; (5) must 
understand the English language; (6) must not have been convicted of any felony 
or be under indictment or other legal accusation for larceny or any felony. Eds.) 
How elected. ‘‘Each party shall name for himself one arbitrator” in the submission, 
(Concerning appointment of an umpire, see Paragraph VII. Eds.) 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. When the submission has been duly filed the justice 
or clerk shall designate a time for trial not less than two nor more than ten days 
later. No provision for designating the place nor for giving notice to the parties. 
Altendance of witnesses; documentary evidence; depositions. The justice or clerk 
“shall issue process for such witnesses as either party may desire.” There are no 
provisions for compelling the production of documentary evidence nor for taking 
depositions. Quorum of arbitrators. No provision. Selection of an umpire. If the 
original arbitrators cannot agree they are to select an umpire with qualifications of 
an arbitrator. If they cannot agree upon an umpire, the justice or clerk shall 
appoint. Umpire is sworn and case is tried again as the new board designates. 
Proceeding in absence of a party. No provision. Requisite that arbitrators be sworn. 
Oath or affirmation is prescribed as follows: “You do solemnly swear (or affirm) 
that you will fairly and impartially decide the matter in dispute between A. B., the 
plaintiff, and C. D., the defendant, according to the evidence adduced and the law 
and equity applicable to the facts proved, so help you God.” To be administered 
“‘on the assembling of the arbitrators on the day of trial’ by the justice or clerk. 
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Witnesses. Must be sworn. Form of oath is not prescribed. It is to be admin- 
istered by the justice or clerk. Competency of witnesses. No provision. Arbitrators’ 
powers to examine witnesses and inspect documents. No provision. Rules governing 
admissibility of evidence. No provision except the following ambiguous section: 
“The trial of the cause shall proceed in the manner with trials in the courts of this 
state, the party holding the affirmative being entitled to open and conclude the 
argument.”’ (This clause should be read with the oath prescribed for the arbitra- 
tors that they shall decide “according to the evidence adduced and the law and the 
equity applicable to the facts.” It is doubted, however, if the terms “law” and 
“equity” are here used otherwise than in a general sense. It is doubted if the arbi- 
trators must decide upon admissibility of evidence according to the rules of the law 
of evidence unless the parties so stipulate. Eds.) Disposition of questions of law. 
No provision. Postponement and adjournment. After being sworn the arbitrators 
can postpone or adjourn for good cause shown. 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 

Time. No time is specified within which the award must be rendered. Form, 
execution and disposition. Must be in writing and filed with the justice or clerk. 
Majority award. No provision. (Apparently this question will not arise until an 
umpire is appointed. A general rule for construing statutes is provided in the 
statutes as follows: “All words purporting to give a joint authority to three or more 
public officers or other persons shall be construed as giving such authority to a 
majority * * * unless it shall be otherwise expressly declared in the law giving the 
authority.” Eds.) Partial awards. No provision. 


Vilt 
HOW IS THE AWARD ENFORCED? ' 
Arbitrators must file their award with the justice or clerk. Within ten days there- 
after the award must be recorded as the judgment of the court and thereupon has 
the same effect as an ordinary judgment of that court. Execution may then issue 
as on other judgments. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 

AND PROCEDURE TO VACATE OR MODIFY? 
Award is final unless the right to contest it is expressly stipulated for in the sub- 
mission. If so stipulated for, the contesting party must file a written application to 
that effect with the justice or clerk within ten days after the award is made. Filing 
this application stays further proceedings on the award, case is docketed on the 
calendar of the court, summons is served on the adverse party, and the case stands 
for trial de novo in the court. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provisions. 


XI 
WHO PAYS THE COSTS? 


The arbitrators may award costs to either party. If the award does not cover costs, 
the parties shall share them equally. 


7 





ANNEX I 


ARKANSAS | 
Digest of the Statutes of Arkansas (1921). Crawford & Moses, Ch. 6. 
Sections 414-428. Sessions Laws examined through 1924. 


I 
ARE PROVISONS TO ARBITRATE FUTURE DISPUTES VALID? 


No provision. 


et 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Parties” can arbitrate. Personal representatives, guardians and trustees are also 
_ expressly authorized to arbitrate disputes touching the estate which they represent. 


“All controversies which might be the subject of a suit or action” can be submitted. 


“Matters within the jurisdiction of a justice of the peace” are also expressly in-— 


cluded. 


lit 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and state the matters submitted. Disposition. Must be 
filed in a court which has jurisdiction of the subject matter to be arbitrated. (This 
step is necessary in order to procure the required order of the court that the arbitration 
proceed according to the statute and the submission. Eds.) Revocability. No pro- 
vision. (After the submission has been filed and an order of reference has been 
made by the court, it is doubtful if the submission is revocable except by consent of 


_ the court or of both parties. Eds.) 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings. Whether the rights of a party 
under the arbitration agreement would be prejudiced by resorting to one or more 
of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS? HOW ELECTED? 


No provisions except that parties may submit to the decision “of one or more arbitra- 
tors, or to two and their umpire.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. “The arbitrators and umpire, if there be one, 
shall meet at such convenient times and places as may be necessary, of which the 
parties shall have reasonable notice.” Attendance of witnesses; documentary evidence; 
depositions. Any arbitrator can subpoena witnesses. If a witness fails to attend or 
refuses to testify such person may be proceeded against in the court where the 
submission is filed and punished as if the case had been pending in that court. 
There are no provisions for compelling the production of documents nor for taking 
depositions. Quorum of arbitrators. No express provision. But “if any arbitrator 
shall fail or refuse to act, the court may set aside the order of reference.” (See Paragraph 
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VII — Majority Award.) Selection of an umpire. No provision except that parties 
may submit their controversy to the decision “of one or more arbitrators, or to two 
and their umpire.”” (No authority is given in the statute either to the arbitrators 
or to the court to appoint an umpire. The matter should be provided for in the 
submission. Eds.) Proceeding in absence of a party. No provision. Requisite that 
arbitrators be sworn. An oath is required “to decide the controversy, to them 
submitted, according to law and evidence and the equity of the case, to the best 
of their judgment, without favor or affection.” To be administered “before they 
proceed to act.’”’ (It is not stated who shall administer the oath to the arbitrators. 
While the arbitrators “shall have power to administer oaths” it is doubtful if they 
thereby can administer the oath of an arbitrator to each other since they must be 
sworn “before they proceed to act.”’ It is believed that the justice or clerk of the 
court wherein the submission is filed is expected to swear the arbitrators. Eds.) 
Witnesses. “The arbitrators and umpire, if there be one * * * shall have power 
to administer oaths.” They also have power “to examine either party, on oath, 
at the request of his adversary.” The form of oath is not prescribed. Competency 
of witnesses. No provision. Arbitrators’ powers to examine witnesses and inspect doc- 
uments. They “shall hear such evidence as either party may adduce” and “shall 
have power to examine either party, on oath, at the request of his adversary.” Rules 
governing admissibility of evidence. No provision. (The arbitrators must take oath 
to decide “according to law and evidence and the equity of the case.” Probably 
“law” and “equity” are here used in a general sense. It is doubted if they must 
decide on the admissibility of evidence according to the law of evidence, unless the 
parties so stipulate. Eds.) Disposition of questions of law. No provision. Post- 
ponement and adjournment. No provision. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. The order of the court “shall state the time in which the award is to be 
made and returned.” Form, execution and disposition. Must be in writing and 
signed by the arbitrators and state therein when it was made. The arbitrators 
must deliver a copy to each of the parties and return the original into court. The 
time of delivering a copy to each of the parties must be endorsed by them on the 
original. A certificate of the arbitrators’ oath must be filed with the original. 
Majority award. No provision. (A general rule for construing statutes is pre- 
scribed in the statutes as follows: ‘An authority conferred upon three or more 
persons may be exercised by a majority of them.” The Arkansas Supreme Court 
has held that this does not apply to arbitrators appointed to settle private disputes, 
The result is that all must meet and act together and only a unanimous award 
will be effective unless the parties agree otherwise. ds.) Partial awards. No 
provision. 
VIII 
HOW IS THE AWARD ENFORCED? 


If the arbitrators have returned the original of their award into court, and have 
delivered copies to the parties ten days before the term of court which follows 
such delivery, “the same shall be entered of record and made the judgment or 
decree of the court, unless, on exceptions filed, the award shall be set aside.” (Al- 
though the statute does not say so, it is probable that this judgment is enforce- 
able by executions like other judgments. Eds.) 


IX 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 
No provisions, except as follows: ‘No award shall be set aside for the want of 
form. But courts shall have power over awards on equitable principles as here- 


tofore.” If the aw ard is duly tanatel nd returned into court it shall be made the 
judgm en) or decree of the court, “unless, on exceptions filed, the award shall be set 


sti 
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xX 


Ys CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision, except that “either party may appeal to the circuit court from the 
judgment of the justice (of the peace) on the award, as in other cases.” 


XI 


4 WHO PAYS THE COSTS? 
No provision. 


- CALIFORNIA 


Code of Civil Procedure (1923) Chapter 225. As amended by Assembly 
Bill No. 260, Approved April 22, 1927. (This law follows the Draft Act 
recommended by the American Arbitration Association.) 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 


) Yes, if in writing, “provided, however, the provisions of this act shall not apply 
to labor.” See also Paragraph III — Revocability of the Submission. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


_ “Two or more persons” may submit ‘“‘any controversy existing between them at 
_ the time of the agreement to submit, which arises out of a contract or the refusal to 
perform the whole or any part thereof or the violation of any other obligation.” 
See Paragraph I — the proviso clause. 


Il 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION AND 
REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing. It may provide that a judgment of a court of record, 
specified in writing, shall be entered upon the award. If a court is so specified, 
parties may also specify the county wherein the judgment shall be entered. In 
absence of such specification ‘‘the judgment may be entered in the superior court of 
the county or city and county in which said arbitration was had.” Disposition: No 
provision. Revocability. Like a provision in a written contract to arbitrate a dispute 
thereafter arising between the parties to the contract, the submission of an existing 
controversy is irrevocable, except upon such grounds as exist at law or in equity for 
the revocation of any contract. If an action is brought upon the same cause, the 
- court wherein the action is brought shall stay the action until the arbitration is had, 

provided that the party applying for the stay is not in default in proceeding with the 
arbitration. If a party refuses to arbitrate as agreed in writing the aggrieved party 
_ may petition any superior court of the county or city where either party resides, 
for an order that the arbitration proceed. See Paragraph VI— Place of hearing. 
- After five days’ notice in writing, “served personally upon the party” alleged to be 
in default, a hearing shall be had, and if the making of the contract or submission or 
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the default is not put in issue, an order shall issue directing the parties to proceed 
with the arbitration. If the making of the contract or submission, or the default is 
put in issue, “the party alleged to be in default,” may, on or before return day of 
the notice of application, demand jury trial. If no jury trial is so demanded, the 

court shall hear and decide the issue. If a party refuses to appoint an arbitrator or 

arbitrators or umpire as he has agreed to do, or if no method of selection is agreed 
upon, any superior court of the county of city where either party resides, shall 
appoint. Application shall be made and heard as a motion. 


IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? ‘ 


(Arrest, Attachment, Injunction — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings under those statutes. To what 
extent, if any, the rights of a party under the agreement to arbitrate would be 
prejudiced by resorting to one or more of these remedies is also uncertain.) 


V . 
; WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 

Qualifications. No provision. How elected. If the submission provides a method, it 
shall be followed. If a party refuses to comply therewith, or if no method is pre- 
scribed, the superior court of the county or city where either party resides, shall 
on application by a party, appoint one arbitrator unless the arbitration agreement 
provides for more. Application made by motion. If an arbitrator or umpire fails or — 
refuses to act, the court shall likewise appoint a substitute. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. The arbitrators have power to appoint time and 
place of hearing. The following provision should be noted: ‘Except in contracts 
that fall within the scope of the United States Arbitration Act of 1926, any arbitra- 
tion had under authority of an arbitration clause in any contract, shall be held 
within the State of California, unless all parties agree in writing that the arbitration 
be held elsewhere.” (It is not clear what is the purpose of this clause, except that 
possibly it is designed to authorize or direct the courts to order the parties to pro- 
ceed with an arbitration outside of the state, if, and only if, they have agreed in 
writing that it shall be held outside of California.) 
Attendance of witnesses; documentary evidence; depositions. The arbitrator or arbi- 
trators, or a majority of them, have power to subpoena witnesses and documentary 
evidence, served as subpoenas to testify before a court of record. If a person so 
required to appear and testify refuses or neglects to obey, compulsory process shall 
issue “‘upon petition to the superior court of the county or city and county in which 
the arbitrators are sitting.” ‘The arbitrators” have power “to approve the taking 
of depositions.” ‘‘Upon petition approved by the arbitrators or by a majority of 
them, the superior court of the county or city and county in which said arbitrators 
are sitting, may direct the taking of depositions to be used before the arbitrators, in — 
the same manner and for the same reasons as provided by law for taking of depo- 
sitions in suits, or proceedings pending in said superior court.” Quorum of arbitra- 
tors. All shall sit, unless by consent in writing all parties agree to proceed with a 
less number. Selection of an umpire. See Paragraph V. Proceeding in absence of a 
party. No provision, See Paragraph III — Revocability of Submission. Requisite 
that arbitrators be sworn. No provision. Witnesses. ‘The arbitrators shall have 
power... to administer oaths to witnesses.” Competency of witnesses. No pro- 
vision. Arbitrators’ powers to examine witnesses and inspect documents. ‘The arbi- 
trators shall have power . . . to hear the allegations and evidence of the parties.” 
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Rules governing admissibility of evidence. No provision. See Paragraph IX — 
- causes to vacate, subtopic (3). Postponement and adjournment. ‘The arbitrators 
shall have power . . . to adjourn from time to time.” See also Paragraph IX. — 


causes to vacate, subtopic (3). 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time is specified for rendering the award. Form, execution and disposition. 
Must be in writing and acknowledged or proved in like manner as a deed for the 
conveyance of real estate. Must be delivered “to one of the parties or his attorney.” 
Majority award. “The arbitrators” shall have power to make “an award.” (What 
this means on the point of majority award is uncertain.) Partial awards. No pro- 
vision. 


Vill 
HOW IS THE AWARD ENFORCED? 


At any time within three months after the award is made, or within such longer 
period as the parties may agree upon in writing, any party to the arbitration can 
apply to the superior court of the county or city and county in which the arbitration 
was had for an order confirming the award. Unless the award is vacated, modified or 
corrected, the court must grant the order whereupon judgment may be entered 
thereon and the same shall be docketed as if it were rendered in an action and shall 
have the same effect, and be subject to all the provisions of law relating to a judg- 
ment in an action. It shall be enforceable accordingly. Applications shall be made 
by motion on five days’ written notice served on the adverse party or his attorney. 
The party applying for the order of confirmation shall attach to his application 
copies of following papers: (1) arbitration agreement; (2) selection or appointment 
of arbitrators and the umpire, if any; (3) selection or appointment of any additional 
arbitrators or umpire; (4) each written extension of time, if any, within which to 
make the award and (5), the award. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES AND 
PROCEDURE TO VACATE OR MODIFY? 


Upon motion a court shall vacate an award as follows: 

(x) where the award was procured by corruption, fraud or undue means; (2) where 
there was corruption in any of the arbitrators; (3) where the arbitrators were guilty 
of misconduct, in refusing to postpone the hearing upon sufficient cause shown, or 
refused to hear pertinent and material evidence, or were guilty of other misbehavior 
to the prejudice of the rights of a party; (4) where the arbitrators exceeded their 
powers, or failed to render a “mutual, final and definite award.” If the time, if any, 
prescribed in the arbitration agreement has not expired, upon vacating an award the 
court may order its rehearing before the arbitrators. By like procedure before the 
same court an award shall be modified or corrected as follows: (1) where there was 
evident miscalculation of figures, or evident misdescription; (2) where the arbi- 
trators awarded upon matters not submitted, but the merits of the decision are 
unaffected; (3) where the award is imperfect in matter of form not affecting the 
merits of the decision. The court must modify and correct the award, ‘“‘so as to 
effect the intent thereof.” 

In moving to vacate or to modify or correct, notice of the motion shall be served 
on the adverse party, or his attorney as prescribed for service of a motion in an action. 
Proceedings to vacate, modify or correct must be had within three months after 
the award was filed or delivered, and are to be brought in the superior court of the 
county or city and county in which the arbitration was had. The party applying 
for an order to modify or correct an award must attach to such application capies 
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of the same papers as are required in case of an to confirm an awar 
See Paragraph VIII. a 
x 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR VACATING 

OR MODIFYING AN AWARD? = 

Yes, from an order confirming, modifying, correcting or vacating an award, or from 
judgment entered upon an award as from an order or judgment in an action. 


XI 


WHO PAYS THE COSTS? 7 


No provision. Witness fees shall be the same as for witnesses subpoenaed to appear 
in court. 
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COLORADO 


Compiled Laws of Colorado (1921). Code of Civil Procedure. Ch. 27. 
Sections 314-320. Session Laws examined through 1923. 

























I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 


No provision. (The Colorado Supreme Court has held such provisions irrevocable so 
as to bar an action on matters agreed to be submitted. LEzell v. Rocky Mountain 
Co., 76 Colo. 409 232 Pac. 680 (1925). Eds.) 









II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“The parties” can submit “‘all controversies, which may be the subject of a civil 
7 action.” Wi 





Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and signed by the parties. The parties may agree therein 
to submit all matters, or only some particular matter of difference to named arbitra- 
tors, and to abide their award. They may also agree that the award may be filed in 
the district court and that judgment may be entered thereon and execution issued 
accordingly. Disposition. No provision. Revocability. No provision. See Paragraph I. 












IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 





Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


The parties may submit to “one or more arbitrators,” who shall be named in the 
submission. 


a 






AEN ES 
_- + WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? i 
Time, place and notice of hearing. No provision. Attendance of witnesses; documen- 
tary evidence; depositions. Arbitrators can issue subpoenas, which a court of record 
in a proper case may enforce by attachment. No provision for ordering the produc- 
_ tion of books and records, nor for taking depositions. Quorum of arbitrators. “Where 
_ there are three arbitrators, two of them may do any act which might be done by 
all.” Proceeding in absence of a party. No provision. Requisite that arbitrators be 
sworn. “Before acting” they must take and subscribe an oath, “before a per- 
son authorized to administer oaths” that “they will well and truly try, and impar- 
_ tially and justly decide the matter in controversy, according to the best of their 
ability” which oath shall be filed with their award. Requisite that witnesses be sworn. 
_ “Any arbitrator may administer oaths to witnesses.” Form of oath is not prescribed. 
_ Competency of witnesses. No provision. Arbitrators’ powers to examine witnesses and 
inspect documents. No provisions. Rules governing admissibility of evidence. No pro- 
vision. Disposition of questions of law. No provision. Postponement and adjourn- 
_ ment. No provision. © 


\ 
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Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
_ Time. No time is specified within which the award must be rendered, except that 
an award shall be made after a trial and hearing. Form, execution and disposition. 
4 Must be in writing. No other provisions. Majority award. Valid. Partial awards. 
_ No provision. 
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VIII 
HOW IS THE AWARD ENFORCED? 


The successful party may file the award in the district court of the county where the 
arbitration took place; judgment may be entered thereon; and execution shall issue + 
where the award is for a sum of money. 


ne 
-_ 26 


IX ; 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
‘ AND PROCEDURE TO VACATE OR MODIFY? Fi 


An award, rendered in accordance with the statute, is final, except that it can be set 

- aside “for fraud or other sufficient cause, the same as a judgment of a court of 
record,’ and a party may have relief “on the ground of mistake, inadvertence, sur- 
prise or excusable neglect, as in case of other judgments, orders or proceedings of the 
court.” 


—. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. 


a XI 
' WHO PAYS THE COSTS? 


The arbitrators are entitled to three dollars per day. Their compensation shall be 
+ : included in the award, and in the judgment thereon. 
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i 
Connecticut Gen. Statutes (1918). Sections s5993-s995. Public Acts 
examined through 1925. ; 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“ Any parties” may submit “any controversy between them.” 


Ul 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. The parties may either file a signed and sworn agreement, which shall be en- 
tered of record, to arbitrate under a rule of the superior court, court of common 

pleas, district court of Waterbury, or any city court, or, they may personally appear 
in any of said courts and acknowledge an agreement to refer to the arbitrament of 
certain named persons. Submission of title to real estate must be executed, attested 
and acknowledged, and, to be good against third persons, must be recorded as a deed 
of land. Disposition. In either of the above cases a rule of court shall issue forth- 
with that the parties submit to and be finally concluded by the arbitration. 


IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes and law governing these remedies leave it doubtful if 
these remedies are available unless there are further proceedings. Whether the rights 
of a party under the agreement to arbitrate would be prejudiced by resorting to one 
or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Where an agreement is filed in court, no provision. Where submission is by per- — 
sonal appearance in court, the submission is to “certain persons by them named.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 

Time, place, and notice of hearing. No provision. Attendance of witnesses; documen- 
tary evidence; depositions. Where a submission is by act of the parties or rule of 
court, witnesses may be summoned to appear before arbitrators. Subpoenas can be 
issued by a clerk of the court, justice of the peace, or commissioner of the Superior — 
Court. On failure to attend, witnesses are responsible to the parties, “as in trials at 
law.” No provision concerning procurement of books and records. Depositions: 
no provision. Quorum of arbitrators. No provision. Selection of an umpire. No pro- 
vision. Proceeding in the absence of a party. No provision. Requisite that arbitrators 
be sworn. No provision. Witnesses shall be sworn, and arbitrators can administer 
the oath. Form of oath is not prescribed. Competency of witnesses. No provision. 
Arbitrators’ powers to examine witnesses and inspect documents. No provision. Dispo- 
sition of questions of law. No provision. Postponement and adjournment. No pro- 
vision. 
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va 
sash » eee GOVERN IN RENDERING THE AWARD? 
Time No time is specified within which an award shall be rendered. Form, execu- 
} and disposition. In case of submission of title to real estate, award must be in 
Waiine. under the hands and seals of the arbitrators; in other cases: no provision. 
Award must be returned to the court. Majority award. No provision. Partial 
_ awards. No provision. , 

Vvur 
HOW IS THE AWARD ENFORCED? 


_ If the award is not performed execution shall be granted on the judgment entered on 
the award. 










Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


_ The rule of court shall be that the “parties shall be finally concluded by such arbitra- 
tion.” No further provision. 
x 


. CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 
No provision. 
XI 
WHO PAYS THE COSTS? — 


The costs may be included in the award, and execution therefor granted against the 
losing party. No provision for arbitrators’ or witnesses’ fees. 


DELAWARE 


Revised Code of Delaware (1915). Session Laws examined through 1925. 


_ There is no arbitration statute. Statutes governing references of pending litigation 
are omitted from this report. See Introduction. 


; DISTRICT OF COLUMBIA 


Code of the District of Columbia (1901). Amendments examined to 1924. : 

t 
There is no arbitration statute. Statutes governing references of pending litigation ' é 
are omitted from this report. See Introduction. y 


FLORIDA “ 


y Revised General Statutes of Florida (1919). Ch. 21, Sections 2855-2863. 
q Session Laws examined through 1925. 


I 
; ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
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II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“All parties to any controversy” may make a rule of court of any arbitration to 
which they desire to submit. Guardians, executors and administrators are expressly 
authorized to submit matters relating to their trusts. 


peat 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and signed by the parties, state the matters to be arbi- 
trated, and name the arbitrator or arbitrators and umpire selected by them. Dispo- 
sition. The submisssion shall be filed in the court which has jurisdiction of the 
subject matter in controversy and shall be recorded in its minutes. Revocability. No 
express provision. (It is provided, however, that any party to a submission not 
made a rule of court may seek relief in the courts. From this it might be inferred 
that parties cannot resort to the courts on matters submitted by rule of court under 
the statute. Eds.) 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings. Whether a party’s rights under 
the agreement and rule to arbitrate would be prejudiced by resorting to one or more 
of these remedies is also uncertain. Eds.) 


¥. 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


In their submission, the parties shall name “the arbitrator or arbitrators, and an um- 
pire selected by them.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. No provision. Attendance of witnesses; documen- 
tary evidence; depositions. Any arbitrator can issue subpoenas. No provisions as to 
ordering production of books and records, or taking depositions. Quorum of arbitra- 
tors. No provision. Proceeding in absence of a party. No provision. Requisite that 
arbitrators be sworn. “Before entering upon the investigation of the matter sub- 
mitted to them,” they must “be severally sworn before some judge or justice of the 
peace faithfully and diligently to execute the trust committed by the submission.” 
Witnesses. Witnesses must be sworn. If parties are examined, they must be under 
oath. Form of oath is not prescribed. Competency of witnesses. No provision. 
Arbitrators’ powers to examine witnesses and inspect documents. No provision. Rules 
governing admissibility of evidence. No provision, except that if the parties are ex- 
amined they must be examined in the presence of each other. Disposition of ques- 
tions of law. No provision. Postponement and adjournment. No provision. 
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gia va mOULATIONS GOVERN IN RENDERING THE AWARD? 

i a time i specified within which the award must be rendered. Form, execu- 

“tie and disposition. Must be in writing and signed by a majority of the arbitrators, 

or arbitrators and umpire, and must state the adjudication in full. It shall be filed 

and recorded in the court of which the arbitration is a rule, and the losing party 

notified thereof by the clerk, or, if it has no clerk, by the court itself. Majority 

awards. Valid. Partial awards. No provision. 
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HOW IS THE AWARD ENFORCED? 
When recorded, the award, so far as it directs the payment of money, has the effect 
of a judgment from the day of recording. Execution may issue thereon. When it 
orders the doing of any other act, a party not complying with it may be committed 
to prison by order of court, without bail, for contempt of court, until he complies with 
the order of court. © 


1D.¢ 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES “* 
AND PROCEDURE TO VACATE OR MODIFY? 


An award of any arbitration duly appointed, and made pursuant to the submission, 
can be set aside “‘only on the ground of fraud, corruption, gross negligence or misbe- 
havior of one or more arbitrators or umpire who may have signed the award, or for 
evident mistake acknowledged by the arbitrators or umpire.” Within thirty days 
after notice of entry of the award, any party may move the court to set aside the 
award. Ten days’ notice thereof must be given to the opposite party, or his attorney, she 
with a statement of the grounds therefor. All grounds urged for and against the 
motion must be presented by affidavit. alt 


; + : 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? : 


No provision. 
WHO PAYS THE COSTS? 


Arbitrators and umpire are entitled to two dollars and a half per day; officers of the 
court, usual fees for similar services; witnesses, one dollar per day of attendance and 


usual mileage. 
‘ a. 
GEORGIA . 
| Cs 
7 Code of the State of Georgia (1910), Code of Practice. Sections 5030-5054. , 
Session Laws examined through Extra Session 1926. 


i 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
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II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Parties disagreeing as to their rights or liabilities may submit the matter to third 
persons.” Guardians, trustees, executors, or administrators may “in good faith and 
with proper prudence” submit disputes connected with the estate they represent. 


It 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and signed by the parties or their agents. The contro- 
versy submitted and any matter pertinent thereto must be stated. Each party shall 
name therein one arbitrator. Disposition. ‘The submission shall be delivered to one 
of the arbitrators named therein. Revocabdility. After delivery, the submission is irrev- 
ocable except by consent of all parties. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings. Whether a party’s rights under 
the agreement to arbitrate would be prejudiced by resorting to one or more of such 
remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. No provision. How elected. Every arbitration shall be composed 
of three arbitrators. Each party hall choose one and name him in the submission. 
When the submission is delivered, the arbitrators named by the parties shall choose 
the third and insert his name in the submission. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. The arbitrators shall appoint and give the parties 
ten days’ notice thereof. Attendance of witnesses; documentary evidence; depositions. 
Any one of the arbitrators can issue subpoenas. When the submission is made, the 
parties shall furnish a list of witnesses whose testimony is desired. Neglect to do this 
for ten days after the submission will be cause to deny to the party a continuance for 
absence of testimony or witnesses. The arbitrators have power to compel parties to 
produce pertinent books and papers. Testimony can be taken by commission as in 
the superior courts, except that the original interrogatories must be filed with one of 
the arbitrators, the commission issued by one of them, and the testimony taken, 
directed to him. Quorum of arbitrators. If one of the arbitrators chosen by the par- 
ties is absent at the time and place of meeting, the party who selected him shall 
choose another. If the arbitrator selected by the arbitrators is absent or disquali- 
fied they shall elect another. Proceeding in absence of a party. No provision. Requi- 
site that arbitrators be sworn. “Before hearing the cause,” arbitrators shall be 
sworn “impartially to determine the matters submitted to them according to law and 
the justice and equity of the case, without favor or affection to either party.”” Arbi- 
trators may administer this oath to each other. Witnesses. Arbitrators can adminis- 
ter oaths to witnesses. Form of oath is not prescribed. Competency of witnesses. All 
persons, including parties to the submission, old enough to understand the obligation 
of an oath and not idiots or lunatics, are competent witnesses. But a spouse may 
not testify for or against another, except where allowed by law. Arbitrators’ powers 
to examine witnesses and inspect documents. No provision except that they can com- 
pel witnesses to testify. Rules governing admissibility of evidence. “The examination 
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of witnesses and the admission of testimony shall be governed by the rules of the 
superior courts, except as herein provided.” Disposition of questions of law. No pro- 
vision. Posibonement and adjournment. If either party is not ready for trial on the 
date set, the arbitrators may postpone the hearing, but no more than two adjourn- 
ments may be had, except for providential cause. After commencing investigation, 
the arbitrators may adjourn from day to day, or longer, if justice so require, until 
they have made their award. 
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Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
Time. No time is specified within which the award must be rendered. Form, execu- 
tion and disposition. A copy of the award must be given to each party. The award 
must be entered in the superior court of the county where the losing party resides, 
or, if such party is not resident in the State, in the county where the award was 
made. Majority award. Valid. Partial awards. No provision. 


Vil 
HOW IS THE AWARD ENFORCED? 
When entered on the minutes of the proper court, an award has the effect of a judg- 
ment or decree of such court, and may be enforced in the same manner at any time 
after the adjournment of the court. 
IX 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 

An award properly entered up is final as to all matters submitted, except that either 
party, at the term to which the award is returned, may contest the award for acci- 
dent, mistake, or fraud of the arbitrators or parties, or for illegality. In such case, 
the court shall form an issue for trial by a special jury, at that term of the court. If 
the jury finds against the award the court shall set it aside; otherwise the award is 
final, 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


An appeal may be taken to the supreme court, from the judgment of the superior 
court on the trial for setting aside the award. 


XI 


WHO PAYS THE COSTS? 


The arbitrators shall tax the costs in the award as they deem fair. Their fees shall 
be paid equally by the parties, or included in the costs and shall be fixed by agree- 
ment with the parties. In case of disagreement, the court to which the award is re- 
turned shall submit the amount to a special jury. Fees of witnesses: same as in 
superior court. For entering the award, the clerk shall receive the usual fee for en- 
tering judgments, to be paid by the parties as directed in the award. 


TERRITORY OF HAWAII 
Session Laws of Hawaii (1925). Act No. 276. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
Yes, ifin a written contract. See also Paragraph III — Revocability of the submission. 
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Il 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Save in the case of an infant, or a person incompetent to manage his afiairs, two or 
more persons” can submit “any controversy existing between them at the time of 
the agreement to submit which arises out of a contract, or the refusal to perform the 
whole or any part thereof, or the violation of any other obligation.” 


ul 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing. It may provide that the award may be entered as a 
judgment of a circuit court, and may specify a particular circuit. Disposition. No 
provision. Revocability. Like a provision in a written contract to arbitrate a dispute 
thereafter arising out of the contract between the parties, the submission of an exist- 
ing controversy is irrevocable, except upon such grounds as exist at law or in equity 
for the revocation of any contract. If a suit be brought upon the same cause, the 
circuit court shall stay the trial of the action until the arbitration is had, provided 
the party who applies for the stay is not in default under the arbitration agreement. 
If a party refuses to arbitrate as he has agreed, the aggrieved party may petition the 
circuit court for an order that the arbitration proceed. After five days’ notice 
in writing, served upon the party in default, a hearing shall be had, and if the 
making of the agreement or the default is not in issue, an order shall issue that the 
parties proceed with the arbitration. If the making of the agreement or the default 
is put in issue, a jury trial on those issues shall be allowed if either party demands it 
before the return of the notice of application. If no jury trial is so demanded, the 
court, or a judge thereof, shall hear and decide the issue. If a party refuses to ap- 
point an arbitrator or arbitrators or an umpire as he has agreed to do, or if no 
method of selection is agreed upon, the circuit court shall appoint. Application to 
the court shall be made and heard as a motion. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) , 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 

Qualifications. No provision, except that parties may submit to “one or more arbi- 
trators.” How elected. If the agreement provides a method of appointment, it shall 
be followed. If no method is provided, or if a method is provided but a party re- 
fuses to follow it, or if, for any reason, there is a lapse in naming the arbitrators, or 
filling a vacancy, the circuit court, on application of either party, shall make the 
appointment. Unless otherwise provided by the parties, the arbitration shall be by 
a single arbitrator. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. No provisions. Attendance of witnesses; documen- 
tary evidence; depositions. The arbitrators, or a majority, can summon any person to 
appear as witness before them or any of them, also to bring books and papers. The 
circuit court, on petition, may punish for contempt witnesses who are summoned and 
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e to appear. Quorum of arbitrators. No provision. Selection of an umpire. See 


' 
a> 


_ Paragraph V. Proceeding in absence of a party. Noprovision. Requisite that arbitra- 
_ tors be sworn. No provision. Wéitnesses. No provision that they be sworn. Compe- 


tency of witnesses. No provision. Arbitrators’ powers to examine witnesses and ins pect 
documents. No provision. Rules governing admissibility of evidence. No provision. 
Disposition of questions of law. No provision. Postponement and adjournment. No 
provision. 
Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time is specified within which the award must be rendered. Form, execu- 
tion and disposition. Award must be in writing, acknowledged or proved like a deed 
for the conveyance of real estate, and delivered to one of the parties or his attorney. 
Majority award. No provision. Partial awards. No provision. 


VIII 
HOW IS THE AWARD ENFORCED? 


Within a year after the award is made, a party may apply to the court specified in 
the agreement, for an order confirming the award, serving notice on the adverse 
party, or his attorney, in manner prescribed for giving notice for motions in an ac- 
tion in the same court. The applicant must file with the clerk the following papers: 
(1) the agreement; (2) the appointment of additional arbitrators, if any; (3) any 
written extensions of time within which to make the award; (4) the award; (5) no- 
tices and other papers in an application to confirm, modify or correct the award, and 
copies of court orders on such application. If an order is granted, confirming, modi- 
fying or correcting the award, judgment may be entered thereon, with the same 
effect, including enforceability, as if rendered in an action in that court. 


Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


An award may be vacated on application of any party (1) if procured by corrup- 
tion, fraud or undue means; (2) if the arbitrators or one of them were guilty of evi- 
dent partiality, corruption, or misconduct in not postponing the hearing, for sufficient 
cause shown, or in not hearing relevant evidence or otherwise prejudicing the rights 
of any party; (3) if the arbitrators exceeded or so imperfectly executed their powers, 
that a mutual, final and definite award, on the matter submitted, was not made. 
When an award is vacated and the time limited for its rendition has not expired the 
court may, in its discretion, direct a rehearing by the arbitrators. An award may be 
modified or corrected on application of any party to the arbitration, where (1) there 
is evident miscalculation of figures, or mistake of description; (2) where a matter 
not submitted is decided upon, if the merits of the decision on the matters submitted 
are not affected; (3) where it is imperfect in matters of form not going to the merits. 
Notice of motion to vacate, or to modify or correct, must be served on the adverse 
party or his attorney within ten days after an award is filed or delivered. The pro- 
ceedings of the adverse party to enforce the award may be stayed by any judge who 
can stay proceedings in an action in the same court. Applications to vacate, modify 
and correct, shall be made and heard as motions. 


x 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 
“Unless the agreement for award provides that no appeal may be taken an appeal 
may be taken from an order vacating an award, or from a judgment entered upon 
an award, as from an order or judgment in an action, otherwise no appeal may be 


had.” 
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WHO PAYS THE Costs? nw a 
No provision as to who shall pay costs, or what fees arbitrators shall receive. Wit 
ness fees, same as in circuit courts. 


IDAHO 


Compiled statutes (1919). Sections 7428-7437. Session laws examined 
through 1925. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


n 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Persons capable of contracting” may submit “any controversy which might be 
the subject of a civil action.” Title to real property, in fee or for life, except a 


question relating merely to partition or boundaries, cannot be arbitrated. 


Il 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 

_ Form. Must be in writing, and may stipulate for its entry as an order of the 
district court. Disposition. Must be filed with the clerk of the district court for a 
county where the parties, or one of them, reside. The clerk must note the sub- 
mission in his register of actions with (1) names of parties, (2) names of arbitrators, 
(3) date of submission, when filed, and (4) time limited, if any, for making award. 
Revocability. When so entered, irrevocable without consent of both parties. If 
not entered, revocable before award, subject to an action for loss sustained in pre- 
paring and attending arbitration; if any has been had. Arbitrators may be com- 
pelled to make an award. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
The submission may be to “one or more persons.’” No mode of selection is indicated, _ 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 
Time, place and notice of hearing. Arbitrators appoint. No provision as to notice, 
Attendance of witnesses; documentary evidence; depositions. No provisions. Quorum 
of arbitrators. All must meet and act together, but a majority may determine any 
question. Selection of umpire. No provision. Requisite that arbitrators be sworn. 
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ust be sworn, “before acting,” by an officer authorized to administer oaths 
“faithfully and fairly to hear and examine the allegations and evidence of the par- 
ties in relation to the matters in controversy, and to make a just award according 


to their understanding.” Requisite that witnesses be sworn. No provision, except 


_ that arbitrators can administer oaths to witnesses. No form of oath is prescribed. 


Arbitrators’ powers to examine witnesses and inspect documents. No provision. Rules 
governing admissibility of evidence. No provision. Disposition of questions of law. 
No provision. Postponement and adjournment. Arbitrators can adjourn from time to 
time. See Paragraph IX. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
Time. By specification in the submission, parties may limit time within which 
award must be made. Form, execution and disposition. Must be in writing and 
signed by the arbitrators, or a majority of them, and delivered to the parties. 


_ Majority award. Valid. Partial awards. No provision. 


VIII 
HOW IS THE AWARD ENFORCED? 


Must be filed with the clerk and a note thereof made in his register. After five 
days from time of filing, the clerk must, on application of a party, and on filing an 
affidavit that notice on the adverse party, or his attorney, has been served at least 
four days prior to such application, enter the award in his judgment book. It then 
has the effect of, and may be enforced as a judgment. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Award may be vacated by the court on motion where (1) there is corruption or 
fraud in its procurement; (2) misconduct of the arbitrators, including gross error in 
refusing to postpone hearing on cause shown, refusal to hear pertinent evidence, and 
other improper prejudicial acts, and (3) where the award is in excess of the arbi- 
trators’ powers, or they improperly omitted to consider part of the matters sub- 
mitted. If an award is vacated the court may, in its discretion, order a new 
hearing before the same arbitrators. Award may be modified or corrected on motion 
when there appears (1) miscalculation of figures or mistake in description of per- 
son or property; (2) part of award is on matters not submitted, but which are sepa- 
rable from and do not affect the decision on the matters submitted; (3) where the 
award is imperfect in a matter of form, which could be amended or disregarded in a 
verdict. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


‘The decision on the motion, either to vacate or to modify or correct, is appealable 


in the same manner as an order in a civil action. Judgment, if entered before 
motion made, cannot be appealed from. 


XI 
WHO PAYS THE COSTS? 
No provision. 
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ILLINOIS 


Smith’s Illinois Revised Statutes (1921). Ch. ro. Sections 1-17. Session 
Laws examined through 1925. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


Ul 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“All persons having requisite legal capacity” may submit “any controversy” to 
arbitration. 


eet 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Agreement must be in writing and signed by the parties. The parties may 
agree that any court having jurisdiction may pass upon questions of law arising in 
the proceedings, also that a judgment, or successive judgments, shall be rendered 
on the award, and for payment of fees and costs of the arbitrators. The sub- 
mission may also designate the number of arbitrators, the manner of their appoint- 
ment, originally and in case of vacancies, the time and place of hearing, and rules 
for the hearing. It may include by reference the published rules of any organiza- 
tion, if before the signing of the submission, they have been approved by the court 
authorized in the submission to take jurisdiction of said matter. Disposition. The 
submission may be filed in court at any time after execution, whereupon ‘he court, 
on five days’ notice to parties and arbitrators, shall take jurisdiction of the case. Rev- 
ocability. Irrevocable unless a contrary intention is expressed in the submission. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 

(Arrest, Attachment, Injunction, — Garnishment) 
A party to a submission or adverse award thereon, not fully adjudicated by the 
court, is not thereby barred from maintaining proceedings in bankruptcy, injunction, 
receivership, attachment, attachment in aid, garnishment, replevin, distress for rent, 
execution or other writ or process for the seizure or sequestration of property, to 
protect the rights of the parties pending the making of an award and the action of 
court thereon. 


Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Parties may submit to “one or more arbitrators” to be appointed as provided in the 
submission. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. In their submission, parties may fix the time and 
place of hearing and the rules governing same and they may also include by refer- 
ence the rules of any organization, if they have been duly approved by the court. 
Attendance of witnesses; documentary evidence; depositions. Arbitrators can subpoena 
witnesses and order the production of books and records. If a person does not 
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o mply, a court having jurisdiction of the subject matter may punish for contempt. 
i _ Depos sitions may be taken without commission as the arbitrators may authorize. 
Sl orum of arbitrators. Arbitrators may be compelled by order of court to hear the “4 
submission and make report. without unnecessary delay. The manner of filling 
vacancies caused by refusal, incapacity or death of appointees may be fixed in the ' 
_ submission. Selection of an umpire. No provision. Proceeding in absence of a party. * 
No provision. Requisite that arbitrators be sworn. “Before entering on their duties,”’ 

_ an arbitrator must swear “faithfully and fairly to hear, examine, and determine the : 
cause and controversy, according to the principles of equity and justice, and make a 
just and true award according to the best of his understanding.” This oath may be i 
_ administered by any officer authorized to administer oaths. Witnesses. Arbitrators 

5 “have the power to administer oaths.”’ No other provisions. Competency of witnesses. J 
E No provision. Arbitrators’ powers to examine witnesses and inspect documents. They 
ae the power. Rules governing admissibility of evidence. No provision. See next 
_ sub-topic. Disposition of questions of law. When the submission is properly filed in 
court, the arbitrators may, of their own motion, and must, if requested by a party, 
submit any question of law arising during the proceedings for the opinion of the 
_ court, stating the facts involved. Such opinion shall bind the arbitrators in making 
their award. Postponement and adjournment, No provision. . ; 






iT 


VII : 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


} If either party neglects to comply with any partial or final award, the other party, 
J within a year from such failure, may file such award, together with the submission, 

in court, and, by giving ten days’ notice of his intention to the opposite party, may 
: have judgment entered thereon, as on the verdict of a jury, if no legal exceptions to 

such award are taken. Successive judgments in the same case may be entered on 
a successive awards. Execution may issue as in other cases. When the award re- 
_ quires an act other than the payment of money, the court rendering judgment shall 
enforce it by rule of court, and parties failing to comply may be proceeded against ‘ 
" for contempt. 


No time is specified within which the award must be rendered. Form, 
ee. and disposition. The award must be in writing, signed by the arbitrators, . 
or a majority of them, and must “definitely deal with all matters of difference in 

the submission requiring settlement.” Arbitrators may state their final award, as 
to the whole or a part of the reference, in form of a conclusion of fact for the 
- opinion of the court on questions of law arising, which opinion shall finally conclude 
the proceedings, except as otherwise provided. A copy of the award shall be de- 

_livered to each party without delay. Majority award. Valid. Partial awards. 

ad 

, 

U 


VIII 
HOW IS THE AWARD ENFORCED? 


Valid. 


Ix 
‘ IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES a 


AND PROCEDURE TO VACATE OR MODIFY? 


_ If “any legal defects” appear in the award or other proceedings, or if the award is 
not sustainable under court opinions given on questions of law, the court may set 
aside such award, or remit the matters to the reconsideration of the arbitrators; 
or if it appear on oath or affirmation that the award was obtained by fraud, corrup- 
tion or other undue means, or that arbitrators misbehaved, the court may set 
aside the award. If the award contains evident miscalculation of figures or mis- 
description of persons or things, or decides matters not submitted, but they do 


not affect the merits of the decision on the matters submitted, or the award is im- 
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x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Writs of error and appeals may be taken from any decision of the court on questions ~ 
’ of law, duly referred to it, “or on matters arising in the course of the proceedings.” 


XI .* 

WHO PAYS THE COSTS? 
Parties may provide for the fees of the arbitrators in the submission; ohare 
they shall be three dollars per day of attendance on his appointment. They shall be 
payable in the first instance by the successful party, but shall be recovered of the 
other party with other costs, if the award or final decision so provides. S 


constables, the bailiff of the Municipal Court of Chicago, clerks and justices of es ; 
peace shall be entitled to the same fees as for like services in courts. 














INDIANA 


Burns’ Annotated Indiana Statutes (1926). Sections 926-951. 





I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
II 

WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“All persons, except infants, married women, and insane persons” can submit “any 
existing controversy which might be the subject of a suit at law, except claims to 
estates in fee or for life to real estate.” Claims to interests for a term of years or 
less, or cases of partition, or concerning boundaries, or the assignment of dower are 
not within the foregoing exception. 






iil 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and provide that the submission be made a rule of some 

designated court of record. The parties shall execute bonds, with condition to per- 

form the award, specifying the name of the arbitrator or arbitrators and the matters 

; submitted. Disposition. No provision. Revocability. No provision. 

, IV 

ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 

remedies are available without further proceedings under those statutes. Whether 
% the rights of a party under the arbitration agreement would be prejudiced by resort- 
ing to one or more of these remedies is also uncertain. Eds.) ; 
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a WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


4 ‘mgd person or persons, to be mutually chosen by the parties,” and named in the 
\ nds, 
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VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. After delivery of the bonds either party may ap- 
point a time and place for meeting with ten days’ written notice to the opposite 
party and to the arbitrator or arbitrators. Attendance of witnesses; documentary 
evidence; depositions. Subpoenas for witnesses may be issued by any justice of the 
peace, in the same manner, and subject to the same penalties for disobedience, as in 
trials before justices of the peace. Quorum of arbitrators. All the arbitrators must 
meet together, and hear the allegations of the parties. Selection of an umpire. No 
provision. Proceeding in absence of a party. No provision. Requisite that arbitrators 
be sworn. “Before hearing any testimony,” the arbitrator or arbitrators must be 
sworn “faithfully and fairly to hear and examine the matters in controversy, and to 
make a just award according to the best of his or their understanding.” This oath 
may be administered by any person authorized to administer oaths. Wéinesses. 
Oaths to witnesses may be administered by any one authorized to administer oaths. 
Form of oath is not prescribed. Arbitrators’ powers to examine witnesses and inspect 
documents. No provision. Rules governing admissibility of evidence. No provision. 
Disposition of questions of law. No provision. Postponement and adjournment. No 
provision. 


vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time is specified within which the award must be rendered. Form, execu- 
tion and disposition. Award must be in writing, signed by the arbitrator or arbi- 
trators agreeing thereto, and attested by a subscribing witness. A copy of the 
award must be delivered to each party, or at his last usual place of residence, within 
fifteen days after signing of award. Majority award. Valid, unless otherwise pro- 
vided in the submission. Partial awards. No provision. 


Vu 
HOW IS THE AWARD ENFORCED? 

If the award is not performed a party may file it, together with the submission, in 
the court named in the submission. On proving the submission, the award, and the 
due service of a copy thereof on the adverse party, the submission and award shall 
be entered of record, and rule granted to show cause why judgment should not be 
rendered on the award. If rule is served on the adverse party ten days or more be- 
fore the time set for showing cause against the award, the court may decide in his 
absence. If he appear, it shall hear and determine any grounds alleged against the 
award, and render judgment thereon, which shall have the same effect as judgments 
in other cases. Judgments on an award ordering acts other than the payment of 
money shall be enforceable by necessary contempt proceedings. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 
Judgment shall not be rendered on an award as follows (1) where it was obtained 
by fraud, corruption or other undue means, or there was evident partiality or corrup- 
tion in any of the arbitrators; (2) where the arbitrator or arbitrators refused to post- 
pone the hearing for sufficient cause, or to hear relevant evidence, or otherwise 
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misbehaved to the prejudice of the rights of a party. A party may move to modify 
or correct an award as follows (1) where there is evident miscalculation of figures or 
mistake in description in the award; (2) where it embraces matters not submitted, 
but this does not affect the merits of the decision on the matters submitted; (3) 
where it is imperfect in matter of form. The court may modify or correct the award 
so as to effect the intent thereof and render judgment accordingly. 


x 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 

No provision. 

XI 

WHO PAYS THE COSTS? 

Arbitrators are allowed one dollar per day. Fees of a justice for issuing process, and 
of witnesses, shall be the same as in cases before justices of the peace, and shall be 
ascertained and stated by arbitrators and returned with the award, with their own 
fees. If an award is vacated, costs of proceeding are upon the party seeking to en- 
force it. The costs of proceedings in court shall be taxed as in suits and if no pro- 
vision for fees and expenses of the arbitration are made in the award, the court shall 
make the allowances therefor. 


IOWA 


Code of Iowa (1924). Sections 12695-12712. Session Laws examined 
through 1925. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
Ir 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“The parties themselves, or those persons who might lawfully have controlled a civil 
action in their behalf for the same subject matter,” can submit “all controversies 
which might be the subject of civil action.” The submission may embrace some 
particular matters or demands, or all demands which one party has against the other, 
or all mutual demands on both sides. 


Til 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 

Form, execution and disposition. Must be in writing and signed by the parties, or by 
a person who might have controlled a civil action in their behalf. It shall specify 
the demands submitted, the names of the arbitrators, and the court by which judg- 
ment on the award is to be rendered. Disposition. No provision. Revocability. 
Irrevocable. 

IV 

ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 

No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 









by r | -esorting to one or more of these remedies is also uncertain. Eds.) 


Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


We me, place and notice of hearing. No provisions. Attendance of witnesses; documen- 
tary evidence; depositions. “All the rules prescribed by law in cases of referees are 
pplicable to arbitrators.”” The statute on referees authorizes them to summon and 
enforce the attendance of witnesses by attachment, to punish them for non at- 
tendance or refusal to testify, and to take testimony by commission. Quorum of 
arbitrators. The statute on referees requires all of them to meet to hear proofs, 
_ arguments and to deliberate. Selection of umpire. No provision. Proceeding in ab- 
sence of party. If either party neglects to appear after due notice, except in case of 
if sickness, the arbitrators may nevertheless hear and determine the controversy. Requi- 
_ site that arbitrators be sworn. The statute on referees requires a referee to make 
affidavit ‘‘ well and faithfully to hear and examine the case, and make a just and true 
4 report therein, according to the best of his understanding.” The affidavit shall be 
returned and filed with the report. When affidavit shall be made: no provision. 
_ Witnesses. The statute on referees authorizes them to “administer all necessary 
oaths in the trial of the case.” Form of oath not prescribed. Arbitrators’ powers to 
examine witnesses and inspect documents. The statute on referees provides that 
“the form of procedure which in the court itself regulates service, pleading, proof, 
f trial, and the preparation, progress and method of these, shall obtain before the 
~ referee; and in every incident of the proceeding before him the rights of the referee 
shall be same as if the referee was the court engaged in the same manner.” Compe- 
, tency of witnesses. See Arbitrators’ powers to examine witnesses and inspect docu- 
ments. Rules governing admissibility of evidence. See Arbitrators’ powers to examine 
_ witnesses and inspect documents. Disposition of questions of law. See Arbitrators’ 
_ powers to examine witnesses and inspect documents. Postponement and adjournment. 
, See Arbitrators’ powers to examine witnesses and inspect documents. 


-. 
» VII 
; WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


i, 
_ Time. If no time is fixed in the submission, the award must be filed within one year 
from the time the submission agreement is signed and acknowledged, unless by 
- mutual consent the time is prolonged. If the time is fixed in the submission, an 
award after that time has no legal effect, unless made on a recommitment of the 
matter by the court to which it is reported. Form, execution and disposition. The 
‘1 award must be written, and delivered by one of the arbitrators to the court desig- 
nated in the submission, or enclosed and sealed by them and transmitted to the 
court, and not opened until the court so orders. Majority awards. The statute on 
referees provides that a majority report is valid. Partial awards. No provision. 


Vill 
: HOW IS THE AWARD ENFORCED? 
The award shall be entered on the docket of the court at the term to which it is 
returned. Before acting on it, the court may require actual notice to either party. 
- When the award is adopted by the court, it shall be filed and entered on its records, 
with the same effect as a jury verdict. Judgment may be entered and execution 
_ issued accordingly. 


the + the aah of a party sites ¢ is agreement to arbitrate would be prejudiced 
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IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? — ss 
When entered on the docket, the award may be rejected by the court for “any | gal 
and sufficient reasons,” or it may be recommitted for a rehearing by the same arbi- 
trators, or any others agreed upon by the parties, or appointed by the court if they 
cannot agree. 












x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 


VACATING OR MODIFYING AN AWARD? a 


An appeal may be taken from a judgment on the award. Copies of the submission 
and award, together with all affidavits, must be filed with the clerk of the supreme 
court. 








XI 
WHO PAYS THE COSTS? 
Arbitrators’ fees: two dollars per day, or such greater sum as the parties may agree 
If the submission is silent as to costs, the arbitrators may apportion them, 









KANSAS 


Revised Statutes of Kansas (1923). Ch. 6, Art. 1, Sections 101-113. Session 
Laws examined through 1925. 








I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 






II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“All persons who shall have any controversy or controversies may submit such 
controversy or controversies” to arbitration. 


Ill 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 

Form. No provision, except that the parties may make their submission a rule of 
% any court of record. They may enter into arbitration bonds, conditioned for the 
faithful performance of the award. Disposition. No provision. Revocability. No 
provision. 























IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (It is doubtful if these remedies are available without further 















i proceedings. Whether a party’s rights under the agreement to arbitrate would be 
prejudiced by resorting to one or more of these remedies is also uncertain. Eds.) 
V 










WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. No provision. How elected. The submission may be to ej person | 
or persons, to be mutually agreed upon by the parties.” 
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VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. The arbitration bonds shall specify “some certain 
time and place at which said arbitration shall be held.” No provision as to notice. 
Attendance of witnesses; documentary evidence and depositions. Subpoenas may 
be issued by the clerk of the district court, or by any justice of the peace for any 
county in which the arbitration is held. A person disobeying such process, after 
due service, is guilty of contempt of court from which it issued and may be punished 
accordingly. Quorwm of arbitrators. No provision. Proceeding in absence of a party. 
No provisions. Requisite that arbitrators be sworn. The umpire or arbitrators must 
be sworn or affirmed; to be administered by any judge or justice of the peace of the 
proper county. No form of oath or affirmation is prescribed. Witnesses. Must be 
sworn; administered by any judge or justice of the peace of the proper county. 
Competency of witnesses. No provisions. Arbitrators’ powers to examine witnesses 
and inspect documents. No provision. Rules governing admissibility of evidence. 
No provision. Disposition of questions of law. No provision. Postponement and 
adjournment. Arbitration bonds shall make provision for the powers of the arbi- 
trators in this matter. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. The arbitration bonds shall specify a time within which the award (or 
umpirage) must be made. Form, execution and disposition. The award must be in 
writing, signed by the umpire or arbitrators named in the submission, or a majority 
of them, and a copy delivered to each of the parties. Majority awards. Valid. Partial 
awards. No provision. 


VIII 
HOW IS THE AWARD ENFORCED? 


If a party does not comply with the award, the other may file it, with the sub- 
mission or arbitration bond, in the court named in the submission, or if none is 
named, in the district of the county where the arbitration is held. Such court, at 
its next term, if no legal exceptions are taken and the award is for payment of 
money, shall enter up judgment thereon as on a verdict of a jury, and execution shall 
issue thereon as in other cases. If an award directs acts other than the payment 
of money, the party disobeying may be punished for contempt. In all cases, the 
party enforcing the award, must prove the due execution of the submission or 
arbitration bond, and that the defaulting party received a copy of the award at 
least ten days before the term in which the application to enforce is made. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 
If “any legal defects” appear in the award or other proceedings, or if it is shown 
on oath or affirmation to have been obtained by fraud, corruption, or other undue 
means, or that an arbitrator or umpire misbehaved, the court to which the award 
is entered may set it aside, or make such order thereon as may be just. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. 
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xI 
WHO PAYS THE COSTS? 


Arbitrators are entitled to one dollar per day. Witnesses for attendance, and the 
justice or judge for administering oaths, are entitled to the same fees as in other 
cases. These fees shall be taxed by the arbitrators and included in their award. 


KENTUCKY 


Carroll Kentucky Statutes (1915). Ch. 6, Sections 69-73. Seymour’s 
Kentucky Codes (1924), Civil Code. Title 10, Ch. 7. Section 451. Session 
Laws examined through 1924. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provisions. 


I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


Under the Civil Code, submissions by order of court may be made of “any con- 
troversy which is or might be the subject of an action” by “those interested.” A 
personal representative, a guardian, committee or curator of a person under dis- 
ability, or any trustee, is expressly authorized to make this sort of submission. Un- 
der the general statutes, submissions under written agreements without court order 
may be made of “all controversies which might be the subject of a suit or action.” 


il 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form, execution and disposition. Parties may submit (1) under the Civil Code by 
requesting an order from any court or justice of the peace having jurisdiction of 
the controversy; (2) under the general statutes by a written agreement without 
court order. In submission by order of court under the Civil Code, when no action 
is pending the parties must state the question submitted by a written agreement filed 
and noted on the record, or by an entry on the record. The order of court shall state 
the time in which the award is to be made. Under the general statutes, the parties 
may enter into a mutual covenant, stating the matter in controversy, and that 
they have chosen named arbitrators, who may choose an umpire in case of dis- 
agreement, and whose award they bind themselves to perform. Revocability. Sub- 
missions by order of court under the Civil Code: no provision. In submissions 
under the general statutes, “the agreement of submission shall be binding on the 
parties thereto, if it states the matter submitted, and who are to be the arbitrators.” 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be preju- 
diced by resorting to one or more of these remedies is also uncertain. Eds.) 





J 
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V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. No provisions. How elected. Both under the Civil Code and the 
general statutes, the submission may be to “one or more arbitrators, or to two and 
their umpire.” In submissions under the general statutes, the arbitrators shall be 
named in the agreement, and also in the mutual covenant to perform the award, 
if such a covenant is entered into. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Both under the Civil Code and the general 
statutes, the arbitrators may fix the time and place of meeting, after reasonable 
notice to the parties. In submissions under the general statutes, such notice must 
be in writing. Attendance of witnesses; documentary evidence and depositions. In 
submissions by court order under the Civil Code, any arbitrator can subpoena 
witnesses. Witnesses not attending or refusing to testify shall be reported to the 
court and punished. In submissions under the general statutes, the arbitrators can 
summon witnesses, compel their attendance and punish for contempt like justices 
of the peace. Quorum of arbitrators. In submissions by court order under the Civil 
Code, if any arbitrator does not act, the court may appoint another, or set aside 
the order of reference. As to submissions under general statutes: no provision. 
Selection of umpire. Both under the Civil Code and the general statutes, the sub- 
mission may be “to one or more arbitrators or to two and their umpire.” Pro- 
ceeding in absence of a party.. No provision. Requisite that arbitrators be sworn. 
Under the Civil Code, the arbitrators and umpire, if any, must swear or affirm 
before acting to decide the controversy submitted ‘‘according to law and evidence 
and the equity of the case, to the best of their judgment without favor or affection.” 
A certificate of such oath must be returned with the award. In submissions under 
the general statutes, arbitrators or the umpire, if any, must swear before the hearing 
begins “fairly and impartially to decide the controversy to them submitted, ac- 
cording to law, justice and the equity of the whole case.” Waétnesses. Under both 
the Civil Code and the general statutes, the arbitrators can administer oaths. 
Form of oath not prescribed. Arbitrators’ powers to examine witnesses and inspect 
documents. No provisions. Competency of witnesses. No provision. Rules governing 
admissibility of evidence. No provision. Disposition of questions of law. No pro- 
vision. Postponement and adjournment. No provision. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. In submissions by order of court under the Civil Code, the time when the 
award is to be made and returned shall be stated in the order of reference, but the 
court may enlarge the time. In submissions under the general statutes, no time is 
specified within which the award shall be made. Form, execution and disposition. 
In submissions under the Civil Code, the award must be in writing, signed by the 
arbitrators and state when made. A copy must be delivered to each party, and 
the original returned to the court with endorsements of the time of such deliveries. 
In submissions under the general statutes, the award must be in writing, signed by 
the arbitrators and umpire, if any, and copies delivered to each party within a 
reasonable time. Majority awards. No provision. Partial awards. No provision. 


VIII 
HOW IS THE AWARD ENFORCED? 


In submissions by order of court under the Civil Code, the award shall be entered 
as the judgment of the court at the first term, ten days before which copies of the 
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award are delivered to the parties, unless, on exceptions filed, it be set aside by the 
court. In submissions under the general statutes, for failure to perform the award 
“an action by ordinary proceeding may be maintained by either party against the 
other.” 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Under submissions by order of court under the Civil Code, the award shall be entered 
as the judgment of the court, “unless, on exceptions filed, it be set aside by the 
court.” In submissions under the general statutes, the award “shall be a final 
settlement of the controversy.” Under both forms of submission, “no award shall 
be set aside for want of form; but courts of equity shall have power over awards 
as heretofore.” 


xX 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


In submissions under the Civil Code made under an order of a justice of the peace, 
either party may appeal to the circuit court from the judgment of the justice on 
the award, as in other cases. No other provisions. 


XI 
WHO PAYS THE COSTS? 
No provisions. 


LOUISIANA 


Merrick’s Revised Civil Code of Louisiana (1924), Book III. Title XIX. 
Articles 3099-3132. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provisions. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


All persons except those who cannot bind themselves; such as a married woman 
without her husband’s authority. Attorneys in fact cannot submit without special 
powers. Tutors of minors and curators of interdicted or absent persons can do so 
only if authorized by the judge. Types of controversies. “lawsuits,” “differences,” 
“and generally everything which they are concerned in, or which they may dispose of.” 


It 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 
Form. A written “covenant” is necessary, naming the arbitrators and binding the 
parties to perform the award. Disposition. No provision. Revocability. See 
Paragraph VI. Postponement and adjournment. Expiration of any time limit fixed in 





ANNEX I 143 


the submission terminates the powers of the arbitrators. Same is true in case of 
death of a party or arbitrator, or a final award by the arbitrators or compromise by 
the parties. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. “All persons,” unless unfit because of “incapacity or infirmity,” as 
minors under eighteen, persons interdicted, deaf-mutes, and women. How elected. 
The “covenant” of submission shall contain the names of the arbitrators chosen by 
the parties. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. The arbitrators shall appoint and give notice to 
the parties or their attorneys. Attendance of witnesses; documentary evidence and 
depositions. The arbitrators cannot compel attendance of witnesses, but at their 
request, justices of the peace shall do so. Production of documentary evidence and 
depositions. No provisions. Quorum of arbitrators. All must meet and try the case. 
Selection of an umpire. “If the arbitrators disagree” an umpire shall decide. Appoint- 
ment of umpire may be made by the parties in the submission or left to the discretion 
of the arbitrators. If these cannot agree upon an umpire, the judge shall appoint. 
Proceeding in absence of a party. If one or both of the parties fail to appear the 
arbitrators may proceed in their absence. Requisite that arbitrators be sworn. Before 
examining the cause arbitrators and umpire, if any, shall be sworn before a justice 
“to render their award with integrity and impartiality.” Wétnesses. Oath adminis- 
tered by a justice. Form not prescribed. Competency of witnesses. No provision. 
Rules governing admissibility of evidence. The parties “must make known their 
claims, and prove them, in the same manner as in a court of justice, by producing 
written or verbal evidence in the order agreed upon between them or fixed by the 
arbitrators.” Disposition of questions of law. ‘There are two sorts of arbitrators: 
(x) arbitrators properly so called, who ought to determine as judges, agreeably to 
the strictness of the law; (2) amicable compounders, who may “abate something of 
the strictness of the law in favor of natural equity,” but who otherwise are subject 
to the same rules as strict arbitrators. Postponement and adjournment. No provision. 
(If no time is limited in the submission, the power of arbitrators may continue for 
three months from the date of the submission, unless the parties agree to revoke it.) 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. The award should be made as soon as possible, and within the time fixed by 
the submission. Unless the parties empower the arbitrators to prolong the time 
limited in the submission, an award given after that time expires is null. If the 
submission specifies a certain time for the examination of the cause, the award can- 
not be given till that time has expired. Form, execution and disposition. The award 
may fix the sum to be paid and pronounce on the interest and costs; but silence on 
these subjects does not annul the award. The award should be approved by the 
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judge, but only to give it sufficient authority to insure execution, and not to submit 
to the judge the examination of its merits, unless an appeal is brought before him. 
Arbitrators, having once given their award, cannot retract or change any of it. 
Majority award. Valid. If the arbitrators disagree the decision shall be by an 
umpire, who if not designated in the submission should be appointed by the arbi- 
trators. If the latter cannot agree, the umpire is appointed by the judge. Partial 
award. No provision. 
Vill 
HOW IS THE AWARD ENFORCED? 


“The award in order to be put in execution, ought to be approved by the judge.” 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


If a party is dissatisfied with the award, he may appeal from it, though he renounced 
such appeal in the submission. However, before his appeal is heard, he ought to pay 
the penalty stipulated in the submission, if any, which shall be due though the ap- 
pellant afterward renounces his appeal. If the award is wholly or partly reversed 
the penalty must be repaid. If the award is confirmed, the penalty which has been 
paid will not diminish the amount of the award. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


See Paragraph IX. 
XI 
WHO PAYS THE COSTS? 


The arbitrators may pronounce in their award on the costs, but silence on that sub- 
ject is not a ground of nullity. 


MAINE 


Revised Statues of Maine (1916). Title 9, Ch. 113. Sections 1-5. Session 
laws examined through 1925. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“All controversies which may be the subject of a personal action may be submitted” 
by “the parties.” 
Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be signed and acknowledged by the parties personally, or by attorney. 
If a specific demand only is submitted, it must be annexed to the agreement and 
signed by the party making it. Such is not required if all demands between the 
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parties are submitted. The agreement shall name the referees, and provide that a 
judgment rendered on their report or that of a majority of them made to the su- 
preme judicial or superior court of “the said county of ——”’ shall be final; and 
that if a party is absent after proper notice of the time and place of hearing, the 
referees may proceed in his absence. Disposition. No provision. Revocability. 
Irrevocable. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (It is doubtful if these remedies are available without further proceed- 
ings. Whether a party’s rights under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 


b 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. No provision. How elected. The submission may be to “one or 
more referees”’ who shall be named in the agreement of submission. 


¥E 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. No provisions. Attendance of witnesses: documen- 
tary evidence and depositions. No provision. Depositions. No provision. (The 
statutes governing depositions provide that they may be put in evidence before 
arbitrators. Eds.) Quorum of arbitrators. All the referees must meet and hear the 
parties. Selection of umpire. No provision. Proceeding in absence of party. See 
Paragraph ITI — Form of the submission. Requisite that arbitrators be sworn. Must be 
“duly sworn.” When and by whom: no provision. Witnesses. Must be sworn or 
affirmed. Form of oath not prescribed. Any referee may swear witnesses. Arbitra- 
tors’ powers to examine witnesses and inspect documents. No provision. Rules govern- 
ing admissibility of evidence. No provision. Disposition of question of law. No provision. 
Postponement and adjournment. No provision. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. The report must be made to the court within the time specified in the sub- 
mission. Form, execution and disposition. The report must be delivered to the court 
by one of the referees, or sealed and sent to the court, to be opened by the clerk. 
Majority award. Valid, if it appears by the report, or certificate of the dissenting 
referee, that all attended and heard the parties. Partial awards. No provision. 


Vill 
HOW IS THE AWARD ENFORCED? 


If the report of the referees is accepted by the court, judgment shall be entered 
thereon as in case of submissions by rule of court. 


Ix 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 
The court may accept, reject, or recommit the report. If recommitted, the referees 
shall notify the parties of the time and place for a new hearing. 
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x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


If the report of the referees is accepted and judgment entered thereon, either party | 
may bring a writ of error to reverse such judgment. 
XI 
WHO PAYS THE COSTS? 


The referees “may allow costs or not to either party unless special provision is made 
therefor in the submission, but the court may reduce their compensation.” 





MARYLAND 


Annotated Code of Maryland (1924). 


There is no arbitration statute. Statutes governing references of pending litigation 
are omitted from this report. See Introduction. 


MASSACHUSETTS 


General Laws of Massachusetts (1921). Ch. 251. Acts and Resolves of 
Massachusetts (1925). Ch. 294. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 


Yes, if in a written contract. They may embrace “any controversy thereafter 
arising under the contract which might be the subject of a personal action at law 
or of a suit in equity.” Under such an agreement, “the submission shall be made 
within six months, unless otherwise stipulated by the parties, but in no event within 
less than a reasonable time, after due notice by any party to the contract claiming 
the arbitration of any controversy thereunder.” The agreement may name the 
arbitrator or arbitrators or define the method of choosing them. If the agreement 
does neither, or if the arbitrator or arbitrators chosen cannot or will not serve, or 
the method of choosing cannot be performed because of the default of any party, 
or for any other reason; the superior court shall, on the application of either party, 
name an arbitrator or arbitrators. 
II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


Who can arbitrate. No provision. ‘Controversies which might be the subject of a 
personal action at law or of a suit in equity” can be submitted. 


Il 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. The parties shall sign an agreement “in substance as follows: 

Know all men that , of 

and , of , hereby agree to submit the demand, 
a statement whereof is hereto annexed, (and all other demands between them, as 
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the case may be,) to the determination of and 

the award of whom, or of a majority of whom, being made and reported within 
one year from this day to the superior court for the county of 

the judgment thereon shall be final; and if either of the parties neglects to appear 
before the arbitrators, after due notice given to him of the time and place ap- 
pointed for hearing the parties, the arbitrators may proceed in his absence. Dated 
this day of in the year 








When only a specific demand is submitted, a statement of the same must be annexed 
to the agreement; if all demands between the parties, or of one against the other, are 
submitted, no such statement is necessary. An agreement to submit all demands 
may include only such as might be the subject of a personal action at law or of a 
suit in equity. Disposition. No provision. Revocability. Like a provision in a 
written contract to arbitrate a dispute thereafter arising under the contract be- 
tween the parties, the submission agreement is irrevocable except by the consent 
of both parties. If any suit or proceeding is brought on issues referable to arbitration 
under a written agreement for arbitration, the court shall, on application of either 
plaintiff or defendant, stay the trial until the arbitration is had, provided the 
applicant for the stay is ready and willing to submit to arbitration. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be preju- 
diced by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. “One or more arbitrators.” In case of a provision in a written con- 
tract to arbitrate future disputes arising thereunder if a party to the contract be 
named as arbitrator, or an agent or an employee of a party be named in the 
agreement or be selected by the method therein provided, as sole arbitrator, or as a 
majority thereof, the statute is rendered inapplicable. How elected. See the form in 
Paragraph III; also Paragraph I. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. No provision. Attendance of witnesses; documen- 
tary evidence; depositions. No provisions. Quorum of arbitrators. All must meet 
and hear the parties. If an arbitrator cannot or will not serve, the superior court 
shall, upon application of either party, appoint a substitute. Proceeding in absence 
of a party. The arbitrators may proceed if a party does not appear after due notice. 
Requisite that arbitrators be sworn. No provision. Witnesses. No provision. Com- 
petency of witnesses. No provision. Arbitrators’ powers to examine witnesses and 
ins pect documents. No provision. Rules governing admissibility of evidence. No 
provision. Disposition of questions of law. Any question of law may, and upon the 
request of all the parties shall, be referred by the arbitrator or arbitrators to the 
court to which the report is to be made. On application by a party at any time 
before the award becomes final, the superior court may, in its discretion, instruct 
the arbitrator or arbitrators upon a question of substantive law. 
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vir 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 

Time. The time within which the award shall be made and reported may be 
varied according to the agreement of the parties, but no award after the time fixed 
by the agreement shall have legal effect, unless made upon a recommitment by the 
court to which it is reported. Form, execution and disposition. The award must be 
delivered by one of the arbitrators to the court designated in the agreement, or 
enclosed and sealed by them and transmitted to the court. Majority award. Valid, 
unless the concurrence of all is expressly required in the submission. Partial awards. 
No provision. 


vill 
HOW IS THE AWARD ENFORCED? 

“The award of the arbitrator, or a majority of the arbitrators, being made and 
reported to the superior court within one year from the date of the submission, 
or within such further time as the court may upon the application of the arbitrator 
or arbitrators allow, the judgment thereon shall be final.” ‘The award may be 
returned at any time limited in the submission, and the parties shall attend without 
any express notice for that purpose, but the court may require actual notice to be 
given to either party before it acts upon the award. The court shall have cognizance of, 
and proceed on the award, as if made by referees under rule of court. If accepted 
and confirmed by the court, judgment shall be rendered thereon as in a like award 
by referees. 


Ix 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 
When an award is properly returned, the court may accept, reject or recommit it 
to the same arbitrators for a rehearing. 


x 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 

An appeal founded on a matter of law apparent from the record may be had from 
any order or judgment of the superior court on an award; or a party may bring a 
writ of error for an error in law or fact as in other cases. The supreme judicial 
court shall thereupon render such judgment as the court below should have ren- 
dered. 


XI 


WHO PAYS THE COSTS? 


If the submission does not fix the costs and expenses, the arbitrators may make an 
award thereon and include their own compensation. The court may reduce the 
latter charge. Court fees shall be the same as for like services in connection with 
an award under a rule of court. 


MICHIGAN 


Compiled Laws of Michigan (1915). Sections 13646-13668. Session Laws 
examined through 1925. 
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I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


i 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“All persons, except infants and persons of unsound mind” can submit “any con- 
troversy existing between them, which might be the subject of an action at law, 
or of a suit in chancery” except the claim of any person to any estate, in fee, or 
for life, in real estate; but any claim to an interest for a term of years, or for one 
year or less, in real estate, and controversies respecting the partition or boundaries 
of lands, or the admeasurement of dower can be submitted. 


il 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and signed and acknowledged by the parties before an 
officer authorized to take acknowledgment of deeds. Parties may agree that a 
judgment of any circuit or superior court, designated in the submission, may be 
entered on the award. Disposition. No provision. Revocability. Irrevocable except 
when both parties consent. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available except after further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be preju- 
diced by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
No provision, except submission may be to “one or more arbitrators.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Arbitrators appoint time and place. Notice —no 
provision. Altendance of witnesses; documentary evidence; depositions. Subpoenas 
for witnesses issued by any justice of the peace. (Under statutes authorizing the 
incorporation of Boards of Trade, Chambers of Commerce, Lumbermen’s and 
Builders’ and Traders’ Exchanges, arbitration regulations and arbitration committees 
may be provided for in by-laws. The acting chairman of any such committee can 
issue subpoenas for witnesses and administer oaths. Eds.) Documentary evidence. 
No provision for its procurement. Depositions. No provision. (The statutes gov- 
erning depositions authorize them to be taken for use before arbitrators. Eds.) 
Quorum of arbitrators. “All the arbitrators must meet together, and hear the 
proofs and allegations of the parties.” See Paragraph VII— Majority Award. Se- 
lection of umpire. No provision. Proceeding in absence of a party. Arbitrators can 
proceed, if there was due notice of the hearing, and decide according to the evi- 
dence produced by the other party. Requisite that arbitrators be sworn. Arbitrators 
must be sworn “faithfully and fairly to hear and examine the matters in contro- 
versy submitted to them, and to make a just award thereon according to the best of 
their understanding.’”’ Oath administered “‘before proceeding to hear any testimony;’? 
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by whom administered —no provision. Witnesses. Must be sworn. Oath not 
prescribed; any arbitrator can administer the oath. Competency of witnesses — no 
provision. Arbitrators’ powers to examine witnesses and inspect documents. No 
provision. Rules governing admissibility of evidence. No provision. Disposition of 
questions of law. No provision. Postponement and adjournment. Arbitrators can 
postpone and adjourn for good cause to any time not extending beyond the date 
fixed in the submission for rendering the award. 


vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time specified for rendering award; the submission may provide such. 
Form, execution and disposition. Must be in writing and may be filed with the 
clerk of the court designated in the submission within one year after the award is 
rendered. Majority award. Valid unless parties agree otherwise. Partial awards. 
No provision. 


VIII 
HOW IS THE AWARD ENFORCED? 


When the award is filed it shall be confirmed by the court unless it is vacated or 
modified or a decision thereon is postponed. When the award is confirmed or 
modified and confirmed, judgment shall be entered thereon. If the award is for a 
money payment it is enforced by execution; if it is for performance of other acts 
it can be enforced by order of court and attachment of the person or execution 
against his property for violating the order. The judgment record shall include a 
memorandum of the submission, report of the hearing, the award and proceedings 
of the court thereon in modifying or confirming the award. (Where an arbitration 
is had pursuant to a written submission under regulations of incorporated Boards 
of Trade, Chambers of Commerce and Exchanges, referred to in Paragraph VII, 
an award which has not been appealed from within the time fixed in the by-laws 
can be filed in the circuit court of the county where either party resides, and will 
have the effect of a judgment and execution may issue thereon. Eds.) 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


A party can move the court in which an award is filed to have it vacated as follows: 
(1) where the award was procured by corruption or fraud; (2) where the arbitrators, 
or either of them, were evidently partial or corrupt; (3) where the arbitrators were 
guilty of misconduct in refusing to postpone the hearing upon good cause shown or to 
hear pertinent evidence or other misbehavior prejudicial to the rights of a party; 
(4) where the arbitrators exceeded their powers. The court on vacating an award 
may, in its discretion, direct a rehearing before the same arbitrators. The general 
jurisdiction of courts of chancery over awards is also reserved. A party can also 
move the court in which the award is filed to modify or correct an award as follows: 
(1) where there is evident miscalculation of figures or evident mistake in description 
in the award; (2) where the arbitrators awarded on matters not submitted not 
affecting the merits of the decision; (3) where the award is imperfect in matters of 
form not affecting the merits. A motion to vacate or to modify or correct an award 
shall be made at the next term of court after publication of the award, upon due 
notice to the adverse party. If there is not sufficient time to apply to that term 
of the court a stay of proceedings to enforce the award shall be ordered until the 
next term, 
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x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 

VACATING OR MODIFYING AN AWARD? 
Yes. A judgment confirming or modifying an award may be reversed, modified, 
amended or affirmed by the appellate court. A judgment vacating an award may 
be confirmed or reversed by the appellate court. If reversed the case may be re- 
manded to the lower court or the appellate court can proceed to modify or confirm 
the award and enter judgment thereon as if that court had been designated in the 
submission. 


XI 
WHO PAYS THE COSTS? 
If no provision for fees and expenses of arbitrators is made in the award, the court 
shall allow the same as are allowed by law for referees. Costs of proceedings to con- 


firm or modify an award taxed as in suits. If an award is vacated, costs of the 
proceedings, in the discretion of the court, may be awarded to the prevailing party. 


MINNESOTA 


General Statutes (1923). Sections 9513-9519. Session Laws examined 
through 1925. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provisions. 


I » 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
No provision on the first question. “Every controversy which can be the subject of 
a civil action,” including “‘a claim to an interest for a term of years, or for a lesser 
term, and controversies respecting a partition of lands, or concerning the boundaries 
thereof,” can be submitted. “A claim to any estate in fee or for life in real estate” 
cannot be submitted. 


Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. A written agreement, as follows, must be signed and acknowledged by the 
parties: 

Og a ee ea com art he ts.Gx wv: oe 
Be ee iain abs have agreed to submit the demand described in the statement 
hereunto annexed (or, all demands existing between them, as the case may be) to the 
determination of (here insert the names of the arbitrators), the award of whom (or 


a majority of whom), being made and reported within................ days from 
this date to the district court for the county of............... , the judgment 
thereon shall be final. 

Dated ee laeste sakes AP re viv enees. + « 19. 


Disposition. No provision. Revocability. Neither party. can revoke without consent 
of the other party. 
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IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
See Paragraph III — Form of Submission. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? | 


Time, place and notice of hearing. The arbitrators appoint the time and place of 
hearing. Notice—no provision. Attendance of witnesses; documeniary evidence; 
depositions. A clerk of a court of record, or a justice of the peace is authorized to 
subpoena witnesses to appear before arbitrators. There are no provisions for com- 
pelling the production of documentary evidence before arbitrators. Depositions. No 
provision. (Statutes governing depositions authorize them to be taken for use in 
arbitrations. Eds.) Quorum of arbitrators. No provision. Selection of umpire. No 
provision. Proceeding in absence of a party. If a party neglects to appear after due 
notice the case may be heard and decided by the arbitrators upon the evidence pro- 
duced. Reguisite that arbitrators be sworn. Each arbitrator must subscribe to the 
following oath or affirmation: “I, A.R., do swear (or affirm) that I will faithfully and 
justly perform all the duties of the office and trust which I now assume as arbitrator, 
to the best of my ability. So help me God.” To be administered “before entering 
upon his duties.” By whom. No provision. Witnesses. Must be sworn. Oath is not 
prescribed. By whom administered: no provision. Competency of witnesses. No 
provision. Arbitrators’ powers to examine witnesses and inspect documents. The arbi- 
trators “shall hear and receive the sworn testimony of all witnesses appearing before 
them.” Rules governing admissibility of evidence. No provision. Disposition of ques- 
tions of law. No provision. See Paragraph [IX — Causes to Vacate Award, subtopic 5. 
Postponement and adjournment. The arbitrators can postpone or adjourn within the 
period stated in the submission. 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. Award must be rendered within the time specified in the submission unless 
the parties consent to an extension or unless the award is recommitted to the arbi- 
trators by order of court. Form, execution and disposition. The award must be 
subscribed by the arbitrators rendering it, and delivered to the clerk of the court 
designated in the submission. Majority award. No provision, but see Paragraph III 
— Form of submission. Partial awards. No provision. 


> 


VIII 
HOW IS THE AWARD ENFORCED? 


When the arbitrators have delivered the award to the designated court, any party 
may notice the case for hearing before the court as in civil actions. If the parties so 
stipulate the clerk may enter judgment on the award without any proceedings in 
court. When the award is finally confirmed by court proceeding, or is entered as a 
judgment on stipulation, the judgment is docketed as in other cases, and has the 
same effect as other judgments. 
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Ix 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 

AND PROCEDURE TO VACATE OR MODIFY? 
On motion the court may vacate an award for the following reasons: (1) that it was 
procured by fraud or corruption; (2) that there was partiality or corruption of the 
arbitrators, or any one of them; (3) that arbitrators were guilty of misconduct in 
refusing postponement, or to hear material evidence, or in other matters acted preju- 
dicially to rights of the parties; (4) that arbitrators exceeded their powers; (5) that 
award was contrary to law and evidence. On motion the court may modify or correct 
an award as follows: (1) where there is a miscalculation of figures or evident errors 
in description; (2) where arbitrators award upon matters not submitted, but not 
affecting the merits of the decision upon the matters submitted; (3) where award is 
imperfect in form but does not affect the merits of the decision. 


Xx 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Yes, as in case of other judgments of the court. 


XI 
WHO PAYS THE COSTS? 


Unless the submission provides otherwise the arbitrators shall award the costs as 
they think reasonable including their own compensation. Court may reduce the lat- 
ter if excessive. Costs not included in the award shall be taxed as in civil actions. 


MISSISSIPPI 


Hemingway’s Annotated Code (1917). Sections 83-101. Session Laws ex- 
amined through 1924. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provisions. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“All persons, except infants and persons of unsound mind” can submit “any con- 
troversy which may be existing between them, which might be the subject of an 
action.” 


Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing. The submission may also provide that a court having 
jurisdiction of the subject matter shall render judgment on the award. If the parties 
name a court which does not have jurisdiction, judgment shall be rendered by a 
court having jurisdiction in the county where that party against whom the award 
is rendered resides. Disposition; revocability: no provisions. 
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IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless further proceedings are had under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of those remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Persons interested in the subject matter in dispute, and those related by blood or 
marriage to either of the parties cannot act as arbitrators. How elected: no provi- 
sion. 
VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Arbitrators appoint time and place of hearing and 
notify the parties thereof. The following form of notice is prescribed: 


Wikan othasacnaas WES. cbnudivekeeeearn? Wo Sc cksee knoe (naming all of 
the parties) : 

“You are notified that the undersigned arbitrators, agreed upon by you to deter- 
mine the controversy mentioned in your articles of submission, of date the.......... 
ee PAF RINGS Uinta gs ru PR ae oe CAS » have fixed upon and will hear and 
consider your said controversy on the..................- fA ee A.D. 
at i Mot cheen acm 


es 


“Arbitrators.” 
Each party shall be served with a copy of this notice by one of the arbitrators at 
least one whole day before the hearing. The arbitrator making the service must in- 
dorse the fact on the notice served. This notice is not required if the parties volun- 
tarily appear without it. Atendance of witnesses; documentary evidence; depositions. 
Subpoenas for witnesses are issued by the clerk of any court or a justice of the peace 
and can be served by the sheriff, constable, or any person agreed upon in writing by 
the parties. A witness who refuses to appear may be punished as for contempt by 
the court or justice issuing the subpoena. Procurement of documentary evidence: no 
provision. Depositions: no provision. Quorum of arbitrators. All the arbitrators 
must meet and hear all of the pertinent allegations and evidence unless the parties 
waive this requirement in writing. The parties may also agree at the hearing upon a 
substitute. Any ruling by a majority is valid, however, unless the parties provide 
otherwise. Selection of an umpire. No provision. Proceeding in absence of a party. 
No provision. Requisite that arbitrators be sworn. Must be sworn to “faithfully and 
impartially hear and determine the matters submitted to them, according to the 
evidence and the manifest justice and equity of the case, to the best of their judg- 
ment, without favor or affection.” Administered “before proceeding to hear any 
testimony” by some officer authorized to administer oaths. Witnesses. Must be 
sworn “as if before a court”; form of oath not prescribed. Administered by whom: 
no provision. Competency of witnesses: no provision. Arbitrators’ powers to examine 
witnesses and inspect documents. No provision. Rules governing admissibility of evidence, 
No provision. Disposition of questions of law. No provision. Postponement and 
adjournment. Arbitrators can postpone for good cause or adjourn from time to time, 
but not beyond the time fixed in the submission, if any, for rendering the award. 
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VII 
ss WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 

Time. No time is specified for rendering the award. The submission may limit the 
time. Form, execution and disposition. Must be in writing and signed by the arbi- 
_trators who concur therein. The arbitrators shall return the original into the court 
designated in the submission, or into the court having jurisdiction of the subject 
matter (see Paragraph III) together with the submission, the notice of hearing 
with indorsement of the fact of its service on the parties, and, if the parties appear, 
the fact should be noted in the award itself. They shall also serve copies of all the 
foregoing papers upon each of the parties. Majority award. Valid unless the parties 
provide otherwise. Partial awards. No provision. 










Vill 
HOW IS THE AWARD ENFORCED? 
Within one year after the award is filed in the proper court, motion may be made to 
confirm the award. Notice in writing of such motion must be served on the adverse 
party at least five days before hearing thereon. If the award is confirmed or modi- 
fied and confirmed the court shall enter such judgment thereon as would be rendered 
in such case in the circuit or chancery court. 









q IX 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


A party may move the court to vacate an award as follows: (1) where the award 
_ was procured by corruption or fraud; (2) where there was evident partiality or cor- 
ruption in the arbitrators or any of them; (3) where the arbitrators were guilty of 
_ misconduct in refusing to postpone the hearing upon sufficient cause, or in refusing to 
hear pertinent evidence, or of other misbehavior prejudicial to the rights of a party; 
(4) where the arbitrators exceeded their powers. By like procedure the court shall 
modify or correct an award as follows: (1) where there is evident miscalculation of 
figures or mistake of description in the award; (2) where the arbitrators awarded 
upon a matter not submitted, but the merits of the decision are not thereby affected; 
(3) where the award is imperfect in a matter of form not affecting the merits of the 
decision. These applications to vacate or to modify or correct shall be made to the p 
court at the next term of the court after that when the award was filed. Five days’ ha 
‘notice in writing upon the adverse party is required. If there is inadequate time for 
_ this the proceedings to enforce the award may be stayed, for good cause shown, un- ' 
til the following term of the court. If the court vacates the award a rehearing be- : 
fore the arbitrators may be ordered, in the discretion of the court, if any time limit 
_ provided in the submission has not expired. If there is cause for modifying or cor- 
_ recting the award, as hereinbefore specified, the court shall modify or correct “to 
_ effect the intent” of the award. 










- me 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


_ No provision. 


R XI 
WHO PAYS THE COSTS? 


Costs of proceedings in court upon the award, and arbitrators’ fees at the rate d1 
three dollars per day, unless provided for in the award, shall be taxed by the court as 
‘in other suits. 
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MISSOURI 


Revised Statutes Missouri (1919). Sections 595-622. Session laws ex- 
amined through 1925. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provisions. 


It 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“All persons except infants and persons of unsound mind” can submit “any con- 
troversy which may be existing between them, which might be the subject of an 
action,” 


tt 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing, designate one or more arbitrators, and may provide that 
a judgment of a named court may be rendered on the award. Disposition. No pro- 
vision. Revocability. Revocable, but not “after the cause shall be submitted to 
them (the arbitrators) upon a hearing of the parties for their decision.” A party 
revoking prior to that time is responsible for “all costs, expenses and damages, in- 
cluding attorney fees, in preparing for such arbitration.’’ Recovery on bonds con- 
ditioned for performance of a submission is also limited to these items of damage. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings under those statutes. Whether 
the rights of a party under the agreement to arbitrate would be prejudiced by re- 
sorting to one or more of these remedies is also uncertain. Eds.) 


Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


The parties “‘may, by instrument of writing, submit to the decision of one or more 
arbitrators.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 
Time, place and notice of hearing. The arbitrators appoint and notify the parties. 
Attendance of witnesses; documentary evidence; depositions. The arbitrators can sub- 
poena witnesses and compel their attendance by attachment. Quorum of arbitrators. 
All must meet and hear the proofs and allegations of the parties; but an award and 
“every other act” done by a majority is valid, unless submission provides otherwise. 
Proceeding in absence of a party. No provision. Requirement that arbitrators be sworn. 
“‘ Before proceeding to hear testimony,” they must take and subscribe to an oath, be- 
fore an officer authorized to administer oaths, “faithfully and fairly to hear and 
examine the matters in controversy, and to make a just award according to the best 
of their understanding.”’ This oath must be filed with the award. Witnesses. Arbi- 
trators can administer oaths. Form of oath is not prescribed. Arbitrators can punish 
for contempts committed during the hearing. Competency of witnesses. No provi- 
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sion. Rules governing sds of evidence. No provision. Power of arbitrators 


a examine witnesses, and inspect books and records. No provision. Disposition of 
stions of law. No provision. Postponement and adjournment. Arbitrators can post- 
pone the hearing, but not beyond the day fixed in the submission for rendering the 


















vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 

MT ime. No time is specified within which the award must be made. Any limitation 
in the submission will control. Form, execution and disposition. Must be in writing, 
‘subscribed by the arbitrators making it, and attested by a subscribing witness. 
Majority award. Valid, unless submission provides otherwise. Partial awards. No 
provision. 





VIII 
HOW IS THE AWARD ENFORCED? 


_ The award shall be confirmed by the court designated in the submission, unless va- 

cated or modified, upon motion made therefor within one year from its publication. 

_ A copy, with a written notice of the motion to confirm, must be served on the ad- 
verse party fifteen days before the motion and the award are filed. If the award is con- 

firmed or modified, judgment shall be rendered thereon, with the same effect as 

- other judgments. If the award orders an act other than the payment of money, the 
judgment thereon may be enforced by attachment. The record of such judgment 

_ shall recite the submission, hearing, award, proceedings to confirm or modify, and 
the judgment. 


IX 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


The award may be vacated on motion to the court: (1) if procured by corruption, 
fraud or undue means; (2) for partiality or corruption of the arbitrators; (3) for 
refusal of arbitrators to postpone the hearing for good cause, or to hear pertinent 
evidence, or for other prejudicial misbehavior; (4) because arbitrators exceeded, or 
so imperfectly executed their powers, that a “mutual, final and definite award” was 
not made. The award may be modified or corrected by like procedure: (1) for evi- — 
_ dent miscalculation of figures or mistake in description in the award; (2) for award- 
ing upon matters not submitted, but which do not affect the decision on the matter 
_ submitted; (3) for imperfections of form, not affecting the merits, which could be ‘ 
amended or disregarded if the award were a verdict. If the time within which the 
award is required by the submission to be made has not expired, the court, in its 
_ discretion, may direct a rehearing by the arbitrators. These provisions do not Ss sod 
the authority of courts of equity over awards. 


72. oe ee 
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a CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR , 
,, VACATING OR MODIFYING AN AWARD? ‘ 


- A writ of error or appeal may be taken to the judgment on the award, which the 
_ appellate court may reverse, modify or affirm. Copies of the original affidavits on 
_ which any application in relation to such award was founded, and of all other affida- 
vits relating to such application, shall be annexed to, form part of, and be returned 
with the record of the judgment. 
q XI 
WHO PAYS THE COSTS? 


Allowances to arbitrators shall be two and a half dollars per day, unless otherwise 
agreed by parties. The arbitrators may tax the expenses of the arbitration as they 
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deem just. Costs incurred by an application to the court for action on the award 
shall be taxed as in suits at law, and may include fees of the arbitrators, if none are 
provided for in the award. Where the award is vacated costs shall be allowed to the 
prevailing party. 


MONTANA 


Revised Codes (1921). Sections 9972-9981. Session laws examined through 
1925. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provisions. 


I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“Persons capable of contracting” may submit “any controversy which might be the 
subject of a civil action.” Title to real property, in fee or for life, except a question 
relating merely to partition or boundaries, cannot be arbitrated. 


Ilr 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 

Form. Must be in writing, and may provide for its entry as an order of the district 
court. Disposition. Must be filed with the clerk of the district court of the county 
where the parties, or one of them, reside. The clerk must note the submission in his 
register of actions together with (1) names of parties, (2) names of arbitrators, 
(3) date of submission and when filed, and (4) time limited by submission, if any, 
for making the award. Revocability. When so entered irrevocable without consent 
of both parties. If not so entered, revocable before award rendered, subject to an 
action for loss sustained in preparing and attending arbitration if any has been had. 
Arbitrators may be compelled to make an award. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more remedies is also uncertain. Eds.) 


Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
The submission may be to “one or more persons.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Arbitrators appoint. No provision as to notice. 
Attendance of witnesses; documentary evidence; depositions. No provision. Quorum 
of arbitrators. All must meet and act together but a majority may determine any 
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ion. | ieee that srl be sworn. Must be sworn, “before acting,” by 
an officer authorized to administer oaths, “faithfully and fairly to hear and examine 


the allegations and evidence of the parties in relation to the matters in controversy, 
and to make a just award according to their understanding.” Requisite that witnesses 

be sworn. No provision except that arbitfators can administer oaths to witnesses. 

No form is prescribed. Arbitrators’ powers to examine witnesses and inspect docu- 
, . No provision, except that they can hear the allegations and evidence of parties. 
“Rules governing admissibility of evidence. No provision. Disposition of questions of 
law. No provision. Postponement and adjournment. Arbitrators can adjourn from 
time to time; see Paragraph IX. 





: vit 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
Time. The submission may limit the time within which the award must be made. “ft 


Form, execution, and disposition. Must be in writing, signed by the arbitrators, or a 
majority of them, and delivered to the parties. Majority award. Valid. Partial 
awards. No provision. 


 @, 
VIII v 
HOW IS THE AWARD ENFORCED? : 
Must be filed with the clerk and a note thereof made in his register. After five days + 
from time of filing, the clerk must, on application of a party, and on filing an affida- 4 
_ vit that notice on the adverse party, or his attorney, has been served at least four se 
_ days prior to such application, enter the award in his judgment book. It then has @. 
the effect of, and may be enforced as, a judgment. ; 7 
IX 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 7 
An award may be vacated by the court on motion for (1) corruption or fraud, (2) ‘ 


misconduct of arbitrators, including gross error in refusing to postpone the hearing 

on cause shown, refusal to hear pertinent evidence, and other improper prejudicial 
acts, and (3) award in excess of arbitrators’ powers, improper omission to consider 
part of the matters submitted; or indefinite award or one which cannot be performed. 
If the award is vacated, the court in its discretion, may order a new hearing before the 
same arbitrators. Award may be modified or corrected on motion when there ap- 
pears (1) miscalculation of figures or mistake in description of person or property; 
(2) part of award is on matters not submitted, but which are separable and do not 
affect the decision on the matters submitted; (3) award is imperfect in form. 


& 


a 

x ; 

: CAN THERE BE AN APPEAL FROM A: JUDGMENT CONFIRMING OR = 
VACATING OR MODIFYING AN AWARD? ‘ 


The court’s order to vacate or to modify or correct may be appealed in the same 
manner as an order in a civil action. A judgment entered before motion made can- 
not be appealed. 


i 
a XI 
WHO PAYS THE COSTS? 
_ No provision. 
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NEBRASKA 


Compiled Statutes of Nebraska (1922). Sections 9171-9188. Session Laws 
examined through 1925. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


No provision concerning the first question. “All controversies, which might be the 
subject of civil actions” can be submitted. 


It 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 

AND REVOCABILITY OF THE SUBMISSION? 
Form. Must be in writing and signed by the parties or by “those persons who might 
lawfully have controlled a civil action in their behalf,” and acknowledged before 
some justice of the peace of the county. Submission must specify what demands are 
submitted, the names of the arbitrators and the court which is to render judgment 
on the award. Disposition. No provision. Revocability. Irrevocable except by 
consent of both parties. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings under those statutes. Whether 
the rights of a party under the agreement to arbitrate would be prejudiced by resort- 
ing to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


“One or more arbitrators” named in the submission. “All rules of law prescribed by 
law in cases of referees are applicable to arbitrators, except as herein otherwise ex- 
pressed or except as otherwise agreed upon by the parties.” (The statutes govern- 
ing referees provide that the parties, except when an infant may be a party, may 
agree upon “a suitable person or persons” for referees. Eds.) 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 
Time, place and notice of hearing. No provision. Attendance of witnesses; documen- 
tary evidence; depositions. No provision. (Statutes governing referees give them 
power to summon and enforce attendance of witnesses. Eds.) Procuring documen- 
tary evidence: no provision. Depositions: no provision. (Statutes governing de- 
positions authorize them to be put in evidence before arbitrators. Eds.) Quorum of 
arbitrators. No provision. Selection of umpire. No provision. Proceeding in absence 
of a party. If a party neglects to appear at the hearing after due notice, the arbi- 
trators may try the case on the evidence produced. Reauisite that arbitrators be 
sworn. No provision. (Statutes governing referees require that they be sworn or 
affirmed “well and faithfully to hear and examine the cause, and to make a just and 
true report therein according to the best of their understanding.””? The oath may be 
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inistered by any person authorized to take depositions. Eds.) Requisite that 
witnesses be sworn. No provision. (The statutes governing referees authorize 
hem to summon and enforce the attendance of witnesses and “to administer all 
necessary oaths in the trial of the cases * * *” etc. Eds.) Arbitrators’ powers to 
_ examine witnesses and inspect documents. No provision. Rules governing admissibility 
of evidence. No provision. Disposition of questicns of law. No provision. (The 
Statutes governing referees provide as follows: “The trial before referees is conducted 
in the same manner as a trial by the court.” Eds.) Postponement and adjournment. 
No provision. (The statutes governing referees authorize them to postpone and ad- 
_journ the hearing. Eds.) 


vil 
. WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
_ Time. If a time is specified in the submission within which the award shall be made, 


no award rendered thereafter shall have any legal effect except where it was made 


_ upon a recommitment by the court to which it was returned. If no time is fixed in 
_ the submission it must be filed within one year from the time when the submission 
was signed and acknowledged unless the time is prolonged by mutual consent. Form, 

execution and disposition. Must be in writing, and delivered by one of the arbitra- 


tors to the court designated in the submission or it may be sealed and otherwise 


transmitted to the court. Majority award. No provision. Partial awards. No 
_ provision. 


y VIilI 
HOW IS THE AWARD ENFORCED? 


When the award is filed in court, the cause shall be docketed for that term of the 
court to be taken up in order. If the court so requires, actual notice shall be given 
to either party before proceeding to act on the award. If confirmed, the award shall 
be entered of record and it thereupon has the effect of a jury verdict. Judgment is 
entered thereon and execution may issue as in other cases. (There is a general 
provision as follows: “Nothing herein contained shall be construed * * * to injure 
or affect any action upon an award or upon any bond or other engagement to abide 
an award.” Eds.) 
Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


The court may reject the award “for any legal and sufficient reasons.” (There is 
also the following general provision: ‘‘ Nothing herein contained shall be construed to 
affect in any manner the control of the district court over the parties, the arbitrators 
or their award * * *” Eds.) The court may recommit the cause for rehearing before 
the same arbitrators, or others agreed upon by the parties. 


a = 
iy CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 


VACATING OR MODIFYING AN AWARD? 


Yes, at least from a judgment of confirmation. In such case copies of the submission 
and award, together with all affidavits shall go to the supreme court. 
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x 
WHO PAYS THE COSTS? 


If the submission does not provide for the matter, the arbitrators may award costs at 
their discretion. Arbitrators are entitled to two dollars per day, “for the time ac- 
tually and necessarily spent” unless the court fixes a less amount. “Fees of the 
justice of the peace shall be twenty-five cents for making out the agreement of sub- 
mission (in case he does so), and like amount for taking and certifying the acknowl- 
edgment thereto.” 
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NEVADA 


Statutes of Nevada (1925). Ch. 7. (This is the Uniform Arbitration Act recom- 
mended by the Commissioners on Uniform State Laws. Eds.) 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Two or more parties” can submit “any controversy existing between them at the 
time of the agreement to submit.” 


Tir 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and state the question or questions definitely enough 
“to present one or more issues or questions upon which an award may be based.” 
Disposition. No provision. Revocability. Irrevocable unless all parties consent or 
unless such grounds exist in law or equity as are sufficient to rescind or revoke any 
contract. Upon application to a court having jurisdiction of the parties and subject 
matter, the court shall appoint an arbitrator or arbitrators: (1) if the submission 
provides no method; and in such case there shall be three arbitrators; (2) if a 
method is prescribed in the submission, but the arbitrators, or any of them, have not 
been appointed, and the time within which they should be appointed has expired; 
(3) when an arbitrator fails to act, and his successor has not been appointed in the 
manner in which he was appointed. Such application shall be made and heard as a 
motion. 


IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
“At any time before final determination of the arbitration the court may upon appli- 
cation of a party to the submission make such order or decree or take such proceed- 
ing as it may deem necessary for the preservation of the property or for securing 
satisfaction of the award.” 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
Qualifications. No Provision. How elected. The submission agreement may pre- 


scribe a method; if not, the court shall appoint three arbitrators. See Paragraph III — 
Revocability of the submission. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, notice and place of hearing. Arbitrators appoint and notify the parties. At- 
tendance of witnesses; documentary evidence; depositions. The arbitrators, or a 
majority of them, may require any person to attend as a witness and to bring documen- 
tary evidence. Subpoenas may issue in their names, signed by them or a majority 
of them, and served as in cases before a court of record. If a person refuses to at- 
tend, he may be punished for contempt by the court having jurisdiction of the parties 
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\ arden bject matter. Depositions. May be taken with or without commission. Quorum of 
arbitrators. No provision. Selection of an umpire. No provision. Proceeding in ab- 
sence of a party. After reasonable notice of the trial the arbitrators may hear and 
determine the controversy upon the evidence produced. Requisite that arbitrators be 
sworn. No provision. Requisite that witnesses be sworn. No provision. Arbitrators’ 
powers to examine witnesses and inspect documents. No provision. Rules governing 
admissibility of evidence. No provision. Disposition of questions of law. The arbi- 
trators, of their own motion may, and shall, by request of a party, submit any ques- 
tion of law arising during the hearing for the opinion of the court. The opinion of 
the court shall bind the arbitrators in making their award. Postponement and adjourn- 
_ ment. Arbitrators may postpone the hearing, on the application of a party for good 

cause shown, to a time not later than the date fixed for making the award. They 

may adjourn from time to time as may be necessary. 





VIL 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
Time. If the submission does not limit the time for rendering an award, it must be 
made within sixty days from the time when the arbitrators are appointed. An 
award thereafter is invalid unless the parties either agree to extend the time or ratify 
a later award in writing. Form, execution and disposition. Must be in writing and 
signed by the arbitrators, or a majority of them. The arbitrators may state their 
final award in the form of a conclusion of fact for the opinion of the court on the 
questions of law arising on the hearing. True copies shall be delivered to each of the 
parties. Majority award. Valid. Partial awards. The arbitrators must award upon 
all matters submitted, but they may first make a partial award which shall be en- 
forceable in the same manner as the final award. 


Vill 
HOW IS THE AWARD ENFORCED? 


Within three months after the award is made, unless the parties agree in writing to 
extend the time, a party may apply to the court to have the award confirmed. The 
court shall grant the application unless the award is vacated, modified or corrected. 
A five days’ notice of the application must be served on the adverse party. The 
moving party shall at the same time file with the clerk the following papers: (1) the 
submission, selection of the arbitrator or arbitrators, any written time-extensions for 
rendering the award; (2) the award; (3) every notice and other paper used in an 
application to the court and any order thereon. A judgment or decree shall be en- 
tered as in an action. It shall have the same effect and be subject to all provisions of 
law relating to a judgment or decree, and it may be enforced as if rendered in an 
action in court. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
§ AND PROCEDURE TO VACATE OR MODIFY? 


On application of a party, the court shall vacate an award for the following causes: 

(x) award procured by corruption, fraud or other undue means; (2) evident par- 
 tiality or corruption in the arbitrators; (3) arbitrators guilty of misconduct in refus- 
ing to postpone hearing upon sufficient cause shown, in refusing to hear pertinent 
evidence, or other prejudicial misbehavior; (4) arbitrators exceeded their powers. 
By like procedure an award shall be modified or corrected for the following causes: 
(x) evident miscalculation of figures or mistakes in description in the award; (2) ar- 
bitrators awarded on matters not submitted; (3) award imperfect in a matter of 
form not affecting the merits. When an award is vacated, if the time limit has not 
expired, a rehearing may be ordered by the court. The court shall modify or correct 
an award “so as to effect the intent thereof.” Notice of the foregoing proceedings 
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shall be served on the adverse party within three months after an award is filed or 
delivered, in like manner as notice of a motion is served. Any necessary stay of 
proceedings to enforce the award shall also be ordered. Judgment shall be entered in 
conformity with an order to vacate or modify or correct an award. The party mov- 
ing to vacate or to modify or correct, shall, at the time of the motion, file with the 
clerk, unless they have been previously filed, the papers prescribed and reported 
above in connection with a motion to confirm an award. See Paragraph IX. 


xX 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Yes. 


XI 
WHO PAYS THE COSTS? 


Witnesses shall be entitled to the fees allowed to witnesses in courts of general juris- 
diction. 


NEW HAMPSHIRE 


Public Statutes and Session Laws of New Hampshire (1901). Ch. 247. Sec- 
tions 1-18. Session Laws examined through 1923. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


Il 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“Parties” can submit “all controversies which may be the subject of a civil action.” 


Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. “The parties may insert in the agreement, indenture or bonds of reference, 
which shall be signed by them, or their attorneys for them, a clause to the following 
effect: ‘And the parties agree that the award of said referees or the major part of 
them, in writing may be filed, with a motion for judgment thereon, in the supreme 
court for the county of ——, and, upon notice thereof to the adverse party, the said 
court may render final judgment thereon.’” The parties may in like manner agree 
that the report shall be made to a justice of the peace — the agreement being varied 
accordingly. If only a specific demand is submitted it shall be inserted in the agree- 
ment, or shall be annexed thereto, and signed by the party making it. If all de- 
mands are submitted no such specific demand need be annexed. Disposition. No 
provision. Revocability. Irrevocable unless both parties consent, 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if the reme- 
dies are available without further proceedings. Whether the rights of a party under 
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Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
“One or more referees.” How elected. No provision. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


y ime, place and notice of hearing. Parties may provide for these matters in the sub- 
“mi ssion. Attendance of witnesses; documentary evidence; depositions. No provision. 
‘Quorum of arbitrators. All must meet and hear the parties unless the parties agree 

otherwise. Selection of an umpire. No provision. Proceeding in absence of a party. 
No provision. Requisite that arbitrators be sworn. No provision. Witnesses. Any 
arbitrator can administer oaths to witnesses. Form of oath not prescribed. Arbitra- 
tors’ powers to examine witnesses and inspect documents. No provision. Rules governing 
admissibility of evidence. No provision. Disposition of questions of law. No provision. 
Postponement and adjournment. No provision. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 

Time. The parties may fix a time limit in the submission. Form, execution and dis- 
ition. The report shall be delivered by one of the arbitrators to the court to 
which it is to be returned, or it may be sealed and otherwise transmitted to that 
court. If the parties so agree the referees may publish their report before it is so 
returned, and if the parties agree to settle their dispute accordingly, it need not be so 
returned to the court. Majority award. Valid, but it shall appear on the face of the 
award, or by the certificate of the dissenting referee, that all of them attended and 
heard the parties, unless the parties waive the same in writing on the vate si 

Partial awards. No provision. 





VIII 
HOW IS THE AWARD ENFORCED? 


The court may accept the report and render judgment thereon, in which case execu- 
tion shall issue on the judgment. 


IX 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 
The court may reject the report, or recommit it for further consideration. Upon 
- recommitment the arbitrators shall appoint a time and place for the rehearing and 
give the parties notice thereof. The proceedings shall be the same as in the original 
hearing. 







x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


_ No provision. 
XI 


WHO PAYS THE COSTS? 


The arbitrators may allow such costs as they deem reasonable, unless restricted by 
the submission, and subject to revision by the court. 





o= 


166 THE PRACTICE OF COMMERCIAL ARBITRATION 


NEW JERSEY 


Laws of New Jersey (1923). Ch. 134. Sections 1-16. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
Yes, ifin a written contract. See also Paragraph III — Revocability of the submission. 


Il 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Two or more persons” can submit any controversy arising out of a contract be- 
tween the parties or the refusal to perform the whole or any part thereof, or the 
violation of any other obligation. 


iil 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing. The parties may provide that a judgment of a specified 
court of record shall be entered upon the award, specifying county in which judg- 
ment shall be entered. If the county is not specified in such case the judgment may 
be entered in any county. Disposition. No provision. Revocability. Like a provi- 
sion in a written contract to arbitrate a dispute thereafter arising out of the contract, 
the submission of an existing controversy is irrevocable, except upon such grounds as 
exist at law or in equity for the revocation of any contract. Ifa suit is brought upon 
the same cause any justice of the Supreme Court, or judge of a Circuit Court, hold- 
ing court for the county where either party resides, shall stay the action until the 
arbitration is had, provided that the applicant for the stay is not in default in 
proceeding with such arbitration. If a party refuses to arbitrate as agreed in writing, 
the other may petition any justice of the Supreme Court or judge of a Circuit Court, 
holding court for the county where either party resides, for an order that the arbitra- 
tion proceed. After five days’ notice in writing, served personally upon the adverse 
party, a hearing shall be had and if the making of the agreement or the failure or 
refusal to comply therewith is not put in issue, an order shall issue directing the par- 
ties to proceed with the arbitration according to this agreement. If the making of 
the agreement or the default is put in issue a jury trial on those issues must be al- 
lowed if demanded by the party alleged to be in default and provided it is demanded 
on or before the return day of the notice of the application. If no jury trial is so 
demanded the justice or judge shall hear and decide the issue. If a party refuses to 
appoint an arbitrator or arbitrators as he has agreed to do or if no method is agreed 
upon, on application the justice or judge shall appoint. Applications to the justice 
or judge are made and heard in the manner provided for meeting and hearing mo- 
tions. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The Statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings under those statutes. Whether the 
rights of a party under the agreement to arbitrate would be prejudiced by resorting 
to one or more of these remedies is also uncertain. Eds.) 


ANNEX T 
7 ai ~ oa 
” Ce 
’ 





Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 7 
Qualifications. No provision. How elected. If the agreement provides a method it 
_ shall be followed. If no method is provided, or if a party does not comply with one : 
which is agreed upon, then, on application, the justice or judge shall appoint. Unless 7 
the agreement provides otherwise there shall be only one arbitrator. The applica- % 
_ tion to the justice or judge is made and heard in the manner provided for making 
and hearing motions. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? A 
Time, place and notice of hearing. No provision. Attendance of witnesses; documen- 
tary evidence; depositions. The arbitrator or arbitrators may subpoena witness and 
in a proper case require the bringing of any book or written document. Summons 4 
issues in the name of the arbitrator or arbitrators, or a majority of them, is signed by i 


them, and shall be served in the same manner as a subpoena. If the summons is 
disregarded the arbitrator may petition the justice or judge to cause such person to 
attend or be punished for contempt. Quorum of arbitrators. If there is more than 
one arbitrator all shall sit at the hearing, unless all parties shall agree in writing to 

proceed with a less number. Selection of an umpire. No provision, except that if - 
the agreement provides for the appointment of an umpire by the parties,.a party 

may apply to the justice or judge to appoint where the other party fails or refuses to : 
comply. Proceeding in absence of a party. No provision. Requisite that arbitrators be 

sworn. No provision. Witnesses. No provision concerning their being sworn. Com- 


petency of witnesses: no provision. Arbitrators’ powers to examine witnesses and inspect ’ ‘ 
documents. No provision. Rules governing admissibility of evidence. No provision. 3 

Disposition of questions of law. No provision. Postponement and adjournment. No ae 
provision. See Paragraph IX, Causes to Vacate, subtopic (3). a7 

Vil te 

WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? . 

Time. No time is specified within which the award must be rendered. Form, execu- - 

tion and disposition. Must be in writing and acknowledged or proved in like manner , 

as a deed for the conveyance of real estate, and delivered to one of the parties or his 

attorney. Majority award. No provision. Partial awards. No provision. . 

oa 


Vu j 
HOW IS THE AWARD ENFORCED? 


At any time within three months after the award is made, unless the parties extend 
_ the time in writing, a party may apply to the justice or judge for an order confirming 
the award. Unless the award is vacated, modified or corrected, such order shall be 
granted. If an order confirming, modifying or correcting an award is granted, judg- 
ment may be entered accordingly which shall be docketed and shall have ‘“‘the same 
force and effect, in all respects, as, and is subject to all the provisions of law relating 
to a judgment in an action; and it may be enforced, as if it had been rendered in an ae 
action in the court in which it is entered.” Notice of the application must be served 
on the adverse party or his attorney five days before the hearing thereof. A party 
who applies for an order confirming, modifying or correcting an award must file the 
following papers with the clerk at the time the order is filed with the clerk for entry 
of judgment thereon: (1) the submission, the selection or appointment of an addi- 
tional arbitrator or umpire, if any, and each written extension of time for making the 
award, if any; (2) the award; (3) each notice, affidavit or other paper used with an 
application to confirm, modify or correct the award, and a copy of each order made 
upon such application. 


a 





168 THE PRACTICE OF COMMERCIAL ARBITRATION 


Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Upon application of either party the justice or judge shall order an award vacated as 
follows: (1) where the award was procured by corruption, or other undue means; 
(2) where there was evident partiality or corruption in the arbitrators, or either of 
them; (3) where the arbitrators were guilty of misconduct in refusing to postpone 
the hearing upon sufficient cause shown, or in refusing to hear pertinent evidence, or 
other misbehavior by which the rights of any party are prejudiced; (4) where the 
arbitrators exceeded their powers. On like procedure an order shall be granted 
modifying or correcting an award as follows: (1) where there is evident miscalcula- 
tion of figures or evident mistake in description in the award; (2) when the arbitra- 
tors have awarded upon matters not submitted to them unless the merits of the 
decision are affected; (3) where the award is imperfect in matter of form not affecting 
the merits of the decision. If the award is vacated and the time fixed in the agree- 
ment for rendering the award, if any, has not expired, the justice or judge may order 
a rehearing before the arbitrators. If there is cause to modify or correct an award 
the justice or judge shall make such order as will “effect the intent thereof.”” Notice 
of a motion to vacate, modify or correct an award must be served on the adverse 
party, or his attorney within three months after the award is filed as is required by 
law for service of notice of a motion in an action. Any necessary stay of proceedings 
to enforce the award may be ordered. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Yes, as from a judgment in an action. 


XI 
WHO PAYS THE COSTS? 


The fees for witnesses shall be the same as the fees of witnesses before masters. No 
other provision. 


NEW MEXICO 


New Mexico Statutes (1915). Chapter V. Sections 238-245. Session laws 
examined through 1925. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
(The statute does not clearly distinguish between reference of pending litigation to 
arbitrators and agreements to arbitrate other disputes between parties. Conse- 
quently the statute is reported in full, it being uncertain how much of the statute is 
applicable to each type of arbitration. Eds.) “All litigants in the State of New 
Mexico shall have the right, whenever they shall so desire, to terminate their suits, 
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rs, accor ‘to the provisions of this chapter.” “Any question or difficulty that 
pany ina suit, may be submitted for decision and amicable settlement in the 7 
man Aves prescribed in this chapter, before an action shall be brought thereon.” : 
i ‘ 
, i 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


“The form of the instrument of writing which the parties shall execute shall be as 
follows, to-wit: We, A. and B., having a suit pending in (here name the court), on a 

_ demand which the said A. commenced against B. (here state the cause of demand), 
taking into consideration the doubtfulness of its termination, and that great costs 
_ may accrue, with delays and vexations; to avoid these, we have determined to com- 
_ promise, by these presents, our claims and demands in C. and D., whom we appoint 
as arbitrators and amicable adjusters, conferring upon them as full power and juris- 
diction as they may require, within , to examine into, determine and adjust 
finally our said suit, in view of truth and good faith, taking into consideration, not 
only the principal matter submitted, but also all things incidental to the same, until 

_ the whole cause shall be completely adjusted. And in case the said arbitrators, or 
_ amicable auditors, shall not agree in their decision, that they select an umpire, who 
shall vote in favor of the opinion that he may think most just and right for the said 

_ arbitrators, to which decision or amicable settlement we obligate ourselves to abide, 
_ and that for no reason whatever, although it might otherwise be admissible, shall we 
ask for reduction, exception, or appeal, nor make other claim for the whole or any 
part thereof; therefore, by these presents we do now approve in all its parts, re- 
nouncing the aid of the laws; and we desire, and it is our will, that it be executed 

_ without any delay. In testimony whereof we have hereunto set our hands and seals, 
in the Precinct of ——, County of ——, this —— day of ——, of the year ——.” 

_ “When the contending parties shall have drawn up a writing in the manner and form 
specified in the foregoing section, the same shall be signed before some competent 








magistrate, who shall sign, as made and executed in his presence.” { 
» 
IV u 
} ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
' (Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these , : 


remedies are available unless there are further proceedings under those statutes. 
_ Whether the rights of a party under the agreement to arbitrate would be prejudiced 
_ by resorting to one or more of these remedies is also uncertain. Eds.) 


" V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
See Paragraph III. 


VI 
‘ WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? il 


_ “The arbitrators shall proceed, in the exercise of the powers given to them in the 
- submission of the cause, in hearing and receiving the proofs and arguments of each 

of the parties, and render sentence as the majority of the arbitrators may decide.” 
- See Paragraph II. 


' VII 
PY , WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
- See Paragraph ITI. 
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Vill 
HOW IS THE AWARD ENFORCED? 

“The sentence or amicable award of the arbitrators upon the matter submitted to 
their inspection shall be carried into full and faithful execution, and any court of this 
State to which application shall be made for such execution, shall order the same to 
be satisfied, inasmuch as by the submission made by the parties litigants it has been 
so agreed upon.” 

IX 

IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 

See Paragraph III. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. 


yw i 
WHO PAYS THE COSTS? 
No provision. 


NEW YORK 


Laws of 1920. Ch. 275, Sections 1-8. Laws of 1923. Ch. 341, Section 6a, 
New York Civil Practice Act. Article 84, Sections 1448-1465, 14609. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 


Yes, if in a written contract. See also Paragraph III — Revocability of the Submis- 
sion. 


I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Two or more persons,” other than an infant, or a person incompetent to manage his 
affairs by reason of lunacy, idiocy or habitual drunkenness. However, if a person 
capable of entering into a submission, has knowingly done so with a person incapable 
of so doing, the incapacity of the latter can be taken advantage of only in behalf of 
the person so incapacitated. Controversies which can be submitted. “Any contro- 
versy existing between them at the time of the submission, which may be the subject 
of an action” except a controversy “‘respecting a claim to an estate in real property, 
in fee or for life.” This exception does not include a claim to an estate or interest 
for years in real property, nor a case of settlement of boundaries or admeasurement 
of dower in real property. 


iil 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and acknowledged or proved aad certified like a deed to 


be recorded. It may provide that a judgment of a specified court of record shall be 
entered upon the award. If the supreme court is specified, the county may also be 
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specified. If the county is not so specified judgment can be entered in any county. 
Disposition. No provision. Revocability, Like a provision in a written contract to 
arbitrate a dispute thereafter arising between the parties to the contract, the sub- 
mission of an existing controversy is irrevocable, except upon such grounds as exist 
at law or in equity for the revocation of any contract. If a suit is brought upon the 
same cause, the supreme court shall stay the trial of the action until the arbitration is 
had. If a party refuses to arbitrate as agreed in writing the aggrieved party may 
petition the supreme court or a judge thereof for an order that the arbitration pro- 
ceed. After eight days’ notice in writing, served upon the party alleged to be in 
default a hearing shall be had, and if the making of the contract or submission or the 
default is not put in issue, an order shall issue directing the parties to proceed with 
the arbitration. If the making of the contract or submission, or the default is put in 
issue, a jury trial on those issues shall be allowed if any party shall demand it on or 
before the return day of the notice of the application. If no jury trial is so demanded, 
the court, or a judge thereof, shall hear and decide the issue. If a party refuses to 
appoint an arbitrator or arbitrators or an umpire as he has agreed to do or if no 
method of selection is agreed upon, the supreme court, or a judge thereof, shall ap- 
point. Application to the court, or a judge thereof, shall be made and heard as a 
motion, 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these rem- 
edies are available without further proceedings under those statutes. To what 
extent, if any, the rights of a party under the agreement to arbitrate would be preju- 
diced by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. No provision, except that parties can submit to the decision of “one 
or more arbitrators.” How elected. If the submission provides a method it shall be 
followed. If a party refuses to comply therewith, or if no method is prescribed, the 
supreme court, or a judge thereof, on application by a party, shall appoint one arbitra- 
tor unless the agreement provides for more. Where the submission provides for the 
number of arbitrators an additional arbitrator or umpire cannot be selected or ap- 
pointed unless the submission expressly so provides. Where the submission is to two 
or more arbitrators and authorizes them to select an additional arbitrator or umpire, 
the selection must be in writing. Application to the supreme court, or a judge there- 
of, shall be made and heard as a motion. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Subject to any provisions in the submission, the 
arbitrators appoint and cause notice to be given to each party. Atendance of wit- 
nesses; documentary evidence; depositions. Arbitrators can require attendance of 
witnesses. Procurement of documentary evidence. No provision. Deposition. No pro- 
vision. (By the Civil Practice Act testimony by deposition can be taken in a “special 
proceeding” or for use in such proceeding about to be brought. By the Arbitration 
Law, section 6-a, an arbitration is declared to be a “special proceeding.” At the 
date of this writing, however, the Supreme Court of New York (not the Court of 
Appeals), has held that a deposition cannot be ordered to be taken before trial of the 
case by arbitrators. Eds.) Quorum of arbitrators. “All the arbitrators * * * must meet 
together and hear all the allegations and proofs of the parties.” Selection of an umpire. 
If the submission provides for two or more arbitrators, designated therein, and author- 
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izes them to select another person as additional arbitrator or as an umpire, they may 
make a selection. This selection must be in writing. If testimony has already been 
taken before this selection, the matter must be reheard, unless a rehearing is waived 
in the submission or by subsequent written consent of the parties. If the parties have 
agreed to appoint an umpire and one party refuses or fails to comply with the agree- 
ment, the supreme court, or a judge thereof, on application by the aggrieved party, 
shall appoint. Proceeding in absence of a party. No provision. Requisite that arbitrators 
be sworn. The arbitrators and any umpire must be sworn “faithfully and fairly to 
hear and examine the matters in controversy and to make a just award according to 
the best of their understanding” unless the oath is waived by written consent of the 
parties. Oath is to be administered “before hearing any testimony” by an officer 
authorized by law to administer an oath. Witnesses. No provision that they be sworn. 
Competency of witnesses: no provision. Arbitrators’ powers to examine witnesses and in- 
spect documents. No provision. (They are sworn, however, “to hear and examine the 
matters in controversy,” and they have “the same powers with respect to all the pro- 
ceedings before them which are conferred upon a board or member of a board author- 
ized by law to hear testimony.” See also above — Quorum of arbitrators. 
Eds.) Rules governing admissibility of evidence. No provision. Postponement and ad- 
journment. ‘The arbitrators, or a majority of them, may adjourn from time to time 
upon application of either party and for good cause shown, or on their own motion, 
but not beyond the time, if any, fixed in the submission for rendering the award, 
unless that time is extended by the parties by written agreement. 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time is specified for rendering the award. If any time is specified in the 
submission, it shall govern. Form, execution and disposition. Must be in writing, 
subscribed by the arbitrators making it and acknowledged or proved and certified, in 
like manner as a deed to be recorded. It shall be filed with the clerk of the court 
where, by the submission, judgment is to be entered on the award or it shall be de- 
livered to one of the parties or his attorney. Majority award. Valid, unless it is 
provided otherwise in the submission. Partial awards. No provision. 


VIII 
HOW IS THE AWARD ENFORCED? 


Within one year after the award is made any party to the submission can apply to 
the court specified therein for an order confirming the award. Unless the award is 
vacated, modified or corrected, judgment shall be entered thereon which shall have 
“the same force and effect, in all respects, as, and is subject to all the provisions of 
law relating to a judgment in an action, and it may be enforced, as if it had been 
rendered in an action in the court in which it is rendered.” Notice of the motion to 
confirm must be served on the adverse party in like manner as is prescribed by law 
for service of notice of a motion upon an attorney in an action in the same court. If 
a party dies notice shall be served upon his executor or administrator or upon his 
heir or devisee, if award concerns his real estate. Such notice shall be served upon 
his committee in case of intervening incompetency. In the supreme court the motion 
must be made in the district embracing the county where the judgment is to be 
entered. Upon entering the judgment the clerk of court must file the following pa- 
pers as the judgment-roll: (1) the submission; selection or appointment of addi- 
tional arbitrators, if any; and any time extensions; (2) the award; (3) each notice, 
affidavit or other paper used upon application to confirm, mcdify or correct the award, 
and copies of all orders of the court upon such application; (4) a copy of the judg- 
ment. 


— a — 
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Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


A party may apply to the court specified in the submission to vacate an award as 
follows: (1) where the award was procured by corruption, fraud or other undue 
means; (2) where there was evident partiality or corruption in the arbitrators, or 
either of them; (3) where the arbitrators were guilty of misconduct in refusing to 
postpone the hearing upon sufficient cause, or to hear pertinent evidence, or other 
misbehavior prejudicial to the rights of a party; (4) where the arbitrators exceeded 
their powers. By like procedure an award shall be modified or corrected as follows: 
(1) where there was evident miscalculation of figures or mistake in description in the 
award; (2) where the arbitrators awarded upon matters not submitted, but the 
merits of the decision are unaffected; (3) where the award is imperfect in matter of 
form not affecting the merits of the decision. Notice of a motion to vacate, modify 
or correct an award must be served on the adverse party within three months after 
the award is filed or delivered and proceedings to enforce the award shall be stayed 
as may be necessary. If a party dies, notice shall be served upon his executor, or 
administrator or upon his heir or devisee, if the award concerns his real estate. Such 
notice shall be served upon his committee, in case of intervening incompetency. 


x 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 
Yes, as from an order or judgment in an action. 


XI 
WHO PAYS THE COSTS? 
Unless the submission provides otherwise, the award may require either party to pay 
the arbitrators’ fees, not exceeding those allowed to referees in the supreme court, 
and their expenses. When an award is vacated by order of the court, costs, not ex- 
ceeding twenty-five dollars, and disbursements may be awarded to the prevailing 
party. Where an award is confirmed, modified, or corrected, costs, not exceeding 


twenty-five dollars and disbursements may be awarded by the court, in its discretion, 
and included in the judgment. 


NORTH CAROLINA 


Session laws 1927. Chap. 94. (This is the Uniform Arbitration Act 
recommended by the Commissioners on Uniform State Laws. Eds.) 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. ; 
Il 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“Two or more parties” can submit “any controversy existing between them at the 
time of the agreement to submit.” 
III 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION AND 
REVOCABILITY OF THE SUBMISSION? 
Form. Must be in writing and state the question or questions definitely enough 
“to present one or more issues or questions upon which an award may be based.” 
Disposition. No provision. Revocability. Irrevocable unless all parties consent or 
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unless such grounds exist in law or equity as are sufficient to rescind or revoke any 
contract. Upon application to a court having jurisdiction of the parties and subject 
matter, the court shall appoint an arbitrator or arbitrators: (1) if the submission 
provides no method; and in such case there shall be three arbitrators; (2) if a 
method is prescribed in the submission, but the arbitrators, or any of them, have 
not been appointed, and the time within which they should be appointed has ex- 
pired; (3) when an arbitrator fails to act, and his successor has not been appointed 
in the manner in which he was appointed. Such application shall be made and 
heard as a motion. 
IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 


(Arrest, Attachment, Injunction — Garnishment) 
“At any time before final determination of the arbitration the court may upon ap- 
plication of a party to the submission make such order or decree or take such pro- 
ceeding as it may deem necessary for the preservation of the property or for 
securing satisfaction of the award.” 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications: No Provision. How elected. The submission agreement may pre- 
scribe a method; if not, the court shall appoint three arbitrators. See Paragraph 
I1I — Revocability of the submission. 
VI 
WHAT REGULATIONS COVER ARBITRAL HEARINGS? 
Time, notice and place of hearing. Arbitrators appoint and notify the parties. At- 
tendance of witnesses; documentary evidence; depositions. The arbitrators, or a ma- 
jority of them, may require any person to attend as a witness and to bring docu- 
mentary evidence. Subpoenas may issue in their names, signed by them or 
a majority of them, and served as in cases before a court of record. If a person 
refuses to attend, he may be punished for contempt by the court having jurisdiction 
of the parties and subject matter. Depositions. May be taken with or without 
commission. Quorum of arbitrators. No provision. Selection of an umpire. No 
provision. Proceeding in absence of a party. After reasonable notice of the trial 
the arbitrators may hear and determine the controversy upon the evidence produced. 
Requisite that arbitrators be sworn. No provision. Requisite that witnesses be sworn. 
No provision. Arbitrators’ powers to examine witnesses and inspect documents. No 
provision. Rules governing admissibility of evidence. No provision. Disposition 
of questions of law. The arbitrators, of their own motion may, and shall, by request 
of a party, submit any question of law arising during the hearing for the opinion 
of the court. The opinion of the court shall bind the arbitrators in making their 
award. Postponement and adjournment. Arbitrators may postpone the hearing, on 
the application of a party for good cause shown, to a time not later than the date 
fixed for making the award. They may adjourn from time to time as may be 
necessary. 
Vil 


WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. If the submission does not limit the time for rendering an award, it must 
be made within sixty days from the time when the arbitrators are appointed. An 
award thereafter is invalid unless the parties either agree to extend the time or 
ratify a later award in writing. Form, execution and disposition. Must be in writing 
and signed by the arbitrators, or a majority of them. The arbitrators may state 
their final award in the form of a conclusion of fact for the opinion of the court on 
the question of law arising on the hearing. True copies shall be delivered to each 
of the parties. Majority award. Valid. Partial awards. The arbitrators must 
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award upon all matters submitted, but they may first make a partial award which 
shall be enforceable in the same manner as the final award. 


VIII 
HOW IS THE AWARD ENFORCED? 


Within three months after the award is made, unless the parties agree in writing 
to extend the time, a party may apply to the court to have the award confirmed. 
The court shall grant the application unless the award is vacated, modified or cor- 
rected. A five days’ notice of the application must be served on the adverse party. 
The moving party shall at the same time file with the clerk the following papers: 
(1) the submission, selection of the arbitrator or arbitrators, any written time- 
extensions for rendering the award; (2) the award; (3) every notice and other paper 
used in an application to the court and any order thereon. A judgment or decree 
shall be entered as in an action. It shall have the same effect and be subject to all 
provisions of law relating to a judgment or decree, and it may be enforced as if 
rendered in an action in court. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES AND 
PROCEDURE TO VACATE OR MODIFY? 


On application of a party, the court shall vacate an award for the following causes: 
(1) award procured by corruption, fraud or other undue means; (2) evident partial- 
ity or corruption in the arbitrators; (3) arbitrators guilty of misconduct in 
refusing to postpone hearing upon sufficient cause shown, in refusing to hear perti- 
nent evidence, or other prejudicial misbehavior; (4) arbitrators exceeded their 
powers. By like procedure an award shall be modified or corrected for the following 
causes: (1) evident miscalculation of figures or mistakes in description in the award; 
(2) arbitrators awarded on matters not submitted; (3) award imperfect in a matter 
of form not affecting the merits. When an award is vacated, if the time limit has 
not expired, a rehearing may be ordered by the court. The court shall modify or 
correct an award “‘so as to effect the intent thereof.” Notice of the foregoing pro- 
ceedings shall be served on the adverse party within three months after an award 
is filed or delivered, in like manner as notice of a motion is served. Any necessary 
stay of proceedings to enforce the award shall also be ordered. Judgment shall be 
entered in conformity with an order to vacate or modify or correct an award. The 
party moving to vacate or to modify or correct, shall, at the time of the motion, 
file with the clerk, unless they have been previously filed, the papers prescribed and 
reported above in connection with a motion to confirm an award. See Paragraph VIII 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR VACAT- 
ING OR MODIFYING AN AWARD? 


iE 
WHO PAYS THE COSTS? 


Witnesses shall be entitled to the fees allowed to witnesses in courts of general 
jurisdiction. 


NORTH DAKOTA 


Compiled Laws of North Dakota (1913). Ch. 40. Sections 8327-8347. Ses- 
sion Laws examined through 1925. 
I 


ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. See Paragraph ILI. 





7 


176 THE PRACTICE OF COMMERCIAL ARBITRATION 





Il 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Persons capable of contracting” can submit “any controversy which might be the 
subject of a civil action between them, except the question of title to real property in 
fee or for life.” Questions relating to partition or boundaries of real property can 
be submitted, however. (There are also provisions in the statutes governing the 
administration of decedents’ estates authorizing arbitration of claims affecting that 
estate. Eds.) 


I 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and acknowledged by the parties in the same manner as 
deeds of real property. It may also fix a time within which the award shall be made 
and provide that judgment of the district court of a specified county may be entered 
thereon. Disposition. No provision. Revocability. Irrevocable after the case has 
gone to the arbitrators after the hearing. If a party revokes prior to that time such 
party is responsible for costs and damages sustained by the other party in preparing 
for such arbitration. 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings under those statutes. Whether 
the rights of a party under the agreement to arbitrate would be prejudiced by resort- 
ing to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
No provision, except submission may be to “‘one or more arbitrators.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Arbitrators appoint time and place. No provision 
concerning notice. Attendance of witnesses; documentary evidence; depositions. Any 
justice of the peace can subpoena witnesses. Procurement of documentary evidence: 
no provision. Depositions: no provision. Quorum of arbitrators. All must meet and 
act together during the investigation, but when met a majority can determine any 
question. Selection of umpire. No provision. Proceeding in absence of a party. No 
provision. Requisite that arbitrators be sworn. Arbitrators must be sworn, “before 
acting,” “faithfully and fairly to hear and examine the allegations and evidence of 
the parties in relation to the matters in controversy and to make a just award according 
to their understanding.” Administered by an officer authorized to administer oaths. 
Witnesses. Arbitrators have power to administer oaths to witnesses; form, not pre- 
scribed. Competency of witnesses: no provision. Arbitrators’ powers to examine wit- 
nesses and inspect documents. They have power “to hear the allegations and evidence 
of the parties.”” (They are sworn “to hear and examine the allegations and evidence 
of the parties.” Eds.) Rules governing admissibility of evidence. No provision. Dis- 
position of question of law. No provision. Postponement and adjournment. Arbitra- 
tors have power “to adjourn from time to time.” 
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vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time is specified for rendering the award. The submission may have such 
provision. Form, execution and disposition. Must be in writing and signed by the 
arbitrators or a majority of them and acknowledged in like manner as deeds of real 
property. If the submission provides for entry of judgment on the award the arbi- 
trators shall file the award together with the submission with the clerk of the court 
designated and notify each party in writing. If the submission does not provide for 
entering the award as a judgment of a court arbitrators shall deliver copies of the 
award to each party. Majority award. Valid unless parties provide otherwise. Par- 
tial awards. Award may be vacated if it is not “mutual, final and definite.” See 
Paragraph IX. 


Vill 
HOW IS THE AWARD ENFORCED? 


A party can move the court to affirm an award within one year after it is filed upon 
eight days’ notice to the adverse party. It shall be affirmed unless motion is made 
to vacate or modify the award, in which case the latter motion is first disposed of. 
If affirmed, judgment shall be entered for the successful party that he recover the 
sum of money provided in the award or that such other acts be done by either party 
as the award orders. A judgment roll comprising the submission, award and judg- 
ment shall thereupon be made up and filed. Thereupon executions against the per- 
son or property may issue as in other cases. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


A party may move the court designated in the submission to vacate an award as 
follows: (1) where the award was procured by fraud, corruption or other undue 
means; (2) where there was evident partiality or corruption in the arbitrators; 
(3) where the arbitrators were guilty of misconduct in refusing to postpone the hear- 
ing upon sufficient cause shown, or to hear pertinent evidence or other misbehavior of 
the arbitrators prejudicial to the rights of either party; (4) where the arbitrators 
exceeded their powers; or the award is not “mutual, final and definite.” By like 
procedure an award may be modified or corrected as follows: (1) where there is 
evident miscalculation of figures or evident mistake in description in the award; 
(2) where the arbitrators awarded on matters not submitted not affecting the merits 
of the decision; (3) where award is imperfect in matters of form not affecting the 
merits of the decision. 

If the award is vacated the court may, in its discretion, direct a rehearing by the 
arbitrators if any time limit provided if the submission has not expired. The court 
may modify and correct an award in the cases stated to “effect the intent thereof” 
and affirm it as corrected whereupon judgment shall enter thereon. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Yes. A judgment which affirms vacates or modifies an award is reviewable by the 
supreme court on appeal. The supreme court may reverse, modify, amend or affirm 
a judgment which affirms an award. It may reverse a judgment order which vacates 
an award, or it may modify or affirm the award as if application for that purpose had 
been originally made to that court. The record of the judgment and all papers con- 
nected with the application for vacating or modifying the award go to the supreme 
court on the appeal. 
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XI 
WHO PAYS THE COSTS? 


If the submission does not provide for the matter, the court shall make the same al- 
lowances for arbitrators’ fees and expenses as are by law allowed to referees. Costs 
of proceedings in court are taxable as in actions. 


OHIO 


Page’s Annotated Ohio General Code (1926). Sections 12148-12160. 


ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


at 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


All persons who have a controversy, other than one where the possession or title of 
real estate may come in question, can submit it for arbitration. 


Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 

AND REVOCABILITY OF THE SUBMISSION? 
Form. No provision. (It may be inferred, however, that it must be in writing. Eds.) 
The parties may also exchange arbitration bonds conditioned for faithful performance 
of the award, setting forth the names of the arbitrators or umpire and the matter 
submitted. If the parties so agree, the submission may be made a rule of any court 
of record or of a particular court of record named in the submission. A time shall be 
named in the bonds within which the award is to be made. Disposition. No pro- 
vision. Revocability. No provision. 


IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings under those statutes. Whether 
the rights of a party under the agreement to arbitrate would be prejudiced by resort- 
ing to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


“ Any person or persons, to be mutually agreed upon by the parties.” If there are 
arbitration bonds they shall contain the names of the arbitrators or umpire. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 
Time, place and notice of hearing. The arbitration bonds, if there are any, shall 
specify the time and place of hearing. Notice. No provision. Attendance of wit- 
nesses; documentary evidence; depositions. Subpoenas for witnesses shall be issued by 
the clerk of the common pleas court or any justice of the peace of the county where 
the arbitration is held. Procurement of documentary evidence; depositions; no provi- 
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sions. (The statutes governing depositions authorize them to be put in evidence be- 
fore arbitrators. Eds.) Quorum of arbitrators. No provision. Selection of umpire. 
No provision. Proceeding in the absence of a party. No provision. Requisite that 
arbitrators be sworn. Oath is required; administered by any judge or justice of the 
peace of the county. Form: not prescribed. Witnesses. Must be sworn before they 
testify. Oath administered by any judge or justice of the peace of the county, form 
not prescribed. Rules governing admissibility of evidence. No provision. Disposition 
of questions of law. No provision. Postponement and adjournment. The arbitration 
bonds, if there are any, may authorize the arbitrators to adjourn from time to time. 


Vit 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
Time. The arbitration bonds, if there are any, may specify a time for rendering the 
award. Form, execution and disposition. Must be in writing and signed by the um- 
pire or arbitrators, or a majority of them, named in the submission. A true copy 
shall be delivered to each of the parties. Majority award. Valid. Partial awards. 
No provision. 


Vili 
HOW IS THE AWARD ENFORCED? 


The party desiring to enforce the award can file it, together with the submission or 
arbitration bond, in the court named therein, or if no particular court is named 
therein, then in the court of common pleas of the county where the arbitration was 
held. At the next term of that court, if no exceptions are taken to the award, the 
court shall enter judgment thereon, if for a money recovery, and execution thereon 
may issue forthwith. If the award calls for the performance of acts other than pay- 
ment of money, performance thereof shall be ordered, and if the party does not 
comply, attachment of the person or execution against his property shall issue as 
the case requires. The party seeking to enforce the award must prove due execution 
of the submission or arbitration bond and that the adverse party was served with a 
true copy of the award “‘at least ten days before the term of court at which the ap- 
plication to enforce the award is made.” 


Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


The award may be contested by exception on oath made to the court where the 
award is filed during the same term of court in which the award was filed as follows: 
(x) where the award was obtained by fraud or corruption or other undue means; 
(2) where the arbitrators misbehaved. It may likewise be contested “‘if legal defects 
appear in the award or proceedings.”’ If the award is set aside the matters submitted 
shall be retained for trial in the court as upon an appeal. Proceedings thereafter 
shall be had, and pleadings filed, as in a civil action. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. 
XI 


WHO PAYS THE COSTS? 


Arbitrators or umpire shall receive $1 per day. Each witness for his attendance, and 
justice or judge for administering oaths, shall be entitled to like fees as in other cases, 
which shall be taxed by the arbitrators and included in their award. On vacating an 
award the court may make such orders as to costs as it deems just. 
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OKLAHOMA 


Compiled Oklahoma Statutes (1921). Session Laws examined through 1925. 
There is no arbitration statute. There are special provisions in the statutes govern- — 
ing the administration of decedents’ estates which authorize arbitration of claims 
affecting the estate. Statutes governing references of pending litigation are omitted 
from this report. See Introduction. 


OREGON 


General Laws of Oregon (1925). Ch. 186, Sections 1-13. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
Yes. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“All persons” can submit “‘any controversy, suit or quarrel,” except one respecting 
the title to real estate. 


iil 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 

Form. Must be in writing and signed by the parties. A bond may also be executed 
by the parties to abide the award. Disposition. No provision. Revocability, “If 
any suit or proceedings be brought upon any issue arising out of an agreement which 
contains a provision for arbitration of the same matter in controversy in such suit or 
proceeding,” any court of record, on motion, shall abate the action. If a party re- 
fuses to appoint arbitrators as provided in the submission, or if no method is pro- 
vided therein and the party refuses to appoint, any court of record, on motion, shall 
appoint. 

IV 

ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 

No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings under those statutes. Whether 
the rights of a party under the agreement would be prejudiced by resorting to one or 
more of these remedies is also uncertain. Eds.) 


i | 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? | 
“ Any person or persons mutually selected.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. No provision. Attendance of witnesses; documentary 
evidence; depositions. The arbitrators, or a majority of them, can compel the at- 
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tendance of witnesses duly notified by either party, and can compel either party to 
produce documents and papers which the arbitrators deem pertinent. If a witness or 
party refuses to answer a subpoena or to obey any lawful order of the arbitrators 
such person may, on motion of any arbitrator or party in interest, be cited for con- 
tempt before the county or circuit court of the county where the arbitration is pend- 
ing. Depositions. No provision. Quorum of arbitrators. No provision. Selection of 
umpire. No provision. Proceeding in absence of a party. No provision. Requisite 
that arbitrators be sworn. ‘The said arbitrators shall be sworn to try and determine 
the cause referred to them and an award made out under the hands and seals of a 
majority of them, agreeably to the terms of the submission.” Wétnesses. The arbi- 
trators, or a majority of them, have power to administer oaths or affirmations to 
witnesses. Form of oath: not prescribed. Arbitrators’ powers to examine witnesses and 
inspect documents. No provision. Rules governing admissibility of evidence. No pro- 
vision. Disposition of questions of law. The arbitrators, or a majority of them, have 
power to decide both law and fact. Postponement and adjournment. Arbitrators, or 
a majority of them, can adjourn their meetings from time to time and place to place. 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
Time. Any time limit in the submission governs. Form, execution and disposition. 
Must be in writing and signed and sealed by the arbitrators, or a majority of them. 
The award and submission shall be delivered to the clerk of any court of record of 
the county where the arbitration was held to be entered of record. A copy of the 
award signed by the arbitrators, or a majority of them, shall be delivered to each of 
the parties. Majority award. Valid. Partial awards. No provision. 


Vill 
HOW IS THE AWARD ENFORCED? 


If no exception to the award is filed within twenty days after a copy has been served 
on each party, judgment shall be entered on the award, and execution issued. Where 
judgment is obtained without objection it shall have the force and effect of a judg- 
ment after default obtained in a court of record. 


Ix 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Within twenty days after copies of the award have been served on each party, the 
party against whom the award was rendered, may except thereto in writing as fol- 
lows: (1) that the arbitrators or umpire misbehaved; (2) that they committed error 
in fact or law; (3) that the award was procured by corruption or other undue means. 
A rehearing may be ordered pursuant to instructions from the court. If those in- 
structions are not followed, the court shall take jurisdiction of the case. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Yes, at least where judgment has been entered on an award after objection taken by 
a party. 
XI 
WHO PAYS THE COSTS? 


Witness’ fees and other fees shall be taxed to the losing party, unless otherwise 
agreed upon, and shall be indorsed on the award. 


ee = |e 
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PENNSYLVANIA 


Laws of 1927. Act No. 248, Sections 1-19. This Law follows the Draft 
Act Recommended by the American Arbitration Association. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 


Yes, if “in any written contract, except for personal services.” See also Paragraph 
Il — “who can arbitrate.” See also Paragraph III — Revocability. 


I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


No provision as to who can arbitrate, except that it is expressly provided that writ- 
ten contracts of the state and subdivisions thereof are embraced in this act. “Any 
controversy” existing between the parties at the time of the agreement to submit. 


it 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION AND 
E REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing. Disposition. No provision. Revocability. A submis- 
sion of an existing controversy is irrevocable.. If an action or proceeding is brought 
in any court upon any issue referable to arbitration by such agreement, that court 
shall stay the action until the arbitration is had. If a party refuses to arbitrate pur- 
suant to such agreement, the other party may apply to the court of common pleas 
of the county having jurisdiction for an order that the arbitration proceed. The 
court shall hear and decide the matter upon the petition, answer and depositions, if 
any, or, in discretion of the court, by hearing in open court. If the court is satisfied 
that the making of the arbitration agreement or the failure of the defendant to com- 
ply therewith is not at issue, the court shall order the parties to perform their agree- 
ment. If either of the matters last mentioned are put in issue, trial thereof shall be 
had forthwith, the trial to be by the court, if a trial by jury is waived. If the 
court, or jury, if trial is by jury, finds that no written agreement for arbitration 
was made, or that defendant is not in default thereunder, the petition shall be dis- 
missed. If the findings are affirmative on these issues the court shall make the 
aforementioned order that the parties proceed according to their arbitration agree- 
ment. If a party fails or refuses to participate in appointing arbitrators, or an 
umpire, the court of common pleas of the county having jurisdiction of the parties 


or subject matter shall appoint on application by motion. See also Paragraph V — 


Arbitrators — How elected. 
IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction — Garnishment) 

No provision. The statutes governing these remedies render it doubtful if the 
these remedies are available without further proceedings. Whether the rights of a party 
under a written arbitration agreement under this Act would be prejudiced by re- 
sorting to one or more of these remedies is also uncertain. 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. No provision. How elected. If the agreement for arbitration provides 
a method, it shall be followed. If no method is provided, or if a party refuses to 
comply therewith, the court of common pleas of the county having jurisdiction of 
the parties or subject matter shall appoint upon application by the party not in de- 
fault. Unless otherwise agreed the arbitration shall be by one arbitrator. If a 
vacancy occurs among the arbitrators by disqualification or death, the court referred 
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to above may be applied to appoint. Unless the parties agree otherwise, in case of the 
substitution of an arbitrator after hearing commenced, a hearing de novo shall be had. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. No provision. Witnesses; documentary evidence. 
Arbitrators can summon witnesses and documentary evidence by writing served as 
subpoenas to appear in court. If such summons is disregarded, arbitrators may pe- 
tition court of common pleas of county where they are sitting for compulsory process. 
Depositions. Upon petition to the court of common pleas of the county having juris- 
diction of the parties or subject matter, on approval of the arbitrators, depositions 
may be taken according to present law re depositions in actions in court for use before 
the arbitrators. Quorum of Arbitrators. All shall hear the case unless parties agree 
otherwise. Selection of umpire. See Paragraph V. Proceeding in absence of a party. 
No provision. See Paragraph III — order can be procured for a party to proceed. 
Witnesses. Shall testify under oath or affirmation as in court proceedings. Cam- 
petency of witnesses.. No provision. At request of either party, testimony shall be 
taken stenographically. Arbitrators’ powers to examine witnesses and inspect docu- 
ments. No provision, except that they ‘shall sit at the hearing of the case.” Rides 
governing admissibility of evidence. No provision. See next subtopic. Disposition 
of questions of law. The arbitrators, or the parties with approval of the arbitrators, 
may apply to the court of common pleas for a declaratory judgment, but without 
stay of the hearing unless the arbitrators consent to a stay. See also Paragraph X 
— Causes to Modify or Correct Awards, subtopic (4). Postponement and adjourn- 
ment. No provision. See Paragraph [LX — Causes to vacate. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time is specified for rendering award. Form, execution and disposition. 
Must be in writing and signed by the arbitrators, or a majority, and a signed copy 
delivered to each party. Majority Awards. Valid. Partial Awards. No provision, 


VIII 
HOW IS THE AWARD ENFORCED? 


Within one year after award is rendered, a party may move the proper court of 
common pleas for confirmation of the award. The proper court will be the court of 
common pleas of the county which has jurisdiction of the parties or subject matter, 
subject to the following regulations: that if any such court shall have been applied 
to by the parties, or either of them, respecting the arbitration, prior to award ren- 
dered, that particular court shall have jurisdiction of the motion to confirm award. 
If there has been no such application to any such court, the arbitrators may desig- 
nate, in the award, in what county proceedings, subsequent to award, shall be had. 
If they do not do so, and if no prior applications to court have been had, moving 
party may proceed in the county (a) where the arbitrators made their reports, or 
(6) county where other party resides, or (c) in county which would have jurisdiction 
were a court action to be had involving the subject matter in arbitration. 

If the award is confirmed, judgment may be entered in conformity therewith. 

Party moving to confirm must file the following papers: (1) the arbitration agree- 
ment; (2) selection or appointment of any additional arbitrators or of an umpire, if 
any; (3) each written extension of time, if any, within which to make award; (4) 
testimony, if taken stenographically; (5) each notice, affidavit, or other paper used 
upon an application to confirm, modify or correct award and (6) a copy of each order 
of court upon such an application. “The arbitration” shall be docketed in the 
prothonotary’s office as if a pending action at law with moving party as plaintiff 
and adversary party as defendant. The judgment so entered shall have same effect 
as if rendered in a court action and may be enforced accordingly. 
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Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE THE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Award is final except where there is cause to vacate or to modify or correct as stated 
below. Causes to vacate: Upon motion, a court shall vacate an award for the fol- 
lowing causes: (1) where it was procured by corruption, fraud or undue means; 
(2) where the arbitrators, or either of them was evidently partial or corrupt; (3) 
where the arbitrators refused to postpone hearing upon good cause shown, or to 
hear pertinent evidence or otherwise misbehaved to the prejudice of any party; 
(4) where the arbitrators exceeded their powers or so imperfectly executed them that 
“a final and definite” award was not made. If the time limit, if there is any in the 
agreement, for rendering the award has not expired, the court may direct a rehearing 
by the arbitrators. Upon like procedure an award may be modified or corrected: 
(x) where there was evident material miscalculation of figures, or evident material 
misdescription in the award; (2) where the arbitrators awarded upon a matter not 
submitted, unless it does not affect the decision upon the matters submitted; (3) 
where award was imperfect in form; (4) “Where the award is against law, and is 
such that had it been a verdict of the jury the court would have entered different 
or other judgment notwithstanding the verdict.’’ In any such case, the court may 
modify and correct or resubmit the cause to the arbitrators. In moving to vacate 
or to modify and correct, notice of the motion shall be filed in the prothonotary’s 
office of the court in which the application is made; the cause shall be there docketed 
“as if it were an action at law” with the moving party as plaintiff and the adverse 
party as defendant. The prescribed notice shall be served upon the adverse party, 
or his attorney, within three months after the award “‘is filed, or delivered,” service 
to be according to the law governing service of notice of a motion in an action. A 
party moving to modify or correct an award must file the same papers as in case of 
an application to confirm an award. See Paragraph VIII. The same rules determine 
the proper court to which application to vacate and to modify and correct an award 
as govern where the application is for confirmation of the award. See Paragraph VIII. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR VACAT- 
ING OR MODIFYING AN AWARD? 


Yes. Appeal may be taken from an order of confirmation or from an order modify- 
ing, correcting or vacating an award, or from a judgment entered thereon, according 
to the law relating to appeals to the Superior and Supreme Courts. 


XI 
WHO PAYS THE COSTS? 


No provision. Witness fees “shall be the same as the fees of witnesses in courts of 
general jurisdiction.” 


RHODE ISLAND 
General Laws of Rhode Island (1923). Sections 5041-5061. Session Laws 
examined through 1925. 


I 


ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
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i 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Any district court may permit any persons or corporations who have any cause or 
causes of action at law, and the superior court may permit any persons or corpora- 
tions who have any cause or causes of action at law or in equity, existing between them, 
to enter into a rule of court to refer such cause or causes of action to the decision of 
one or more referees.”’ No rule shall be entered into any district court, however, if 
the claim or claims involved exceed $500. 


Il 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


The parties to any rule shall agree upon the mode of procedure, the defraying of ex- 
penses, time and manner of making the award and of issuing execution on the judg- 
ment or decree which the court shall enter upon the award. Revocability. Such agreement 
“shall be conclusive upon the parties, their heirs, executors, administrators and suc- 
cessors, and, if involving real estate, where notice thereof is duly recorded, upon 
their assigns.” However, “the court may, at any time, in its discretion, on motion 
of either party, discharge a rule ** * but a rule shall remain in full force until so 
discharged.” 


IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. 
Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Parties may enter into a rule of court to submit to the decision of “one or more 
referees.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. No provisions. Attendance of witnesses; documen- 
tary evidence; depositions. Arbitrators can subpoena and compel the attendance of 
witnesses ‘“‘in the same manner and by a similar process as a court of record.”” Arbi- 
_trators can issue writs of protection to parties and witnesses in like manner as the 
courts from which they are appointed. Arbitrators may employ stenographers to 
report and transcribe the testimony. Procurement of documentary evidence; deposi- 
tions: no provisions. Quorum of arbitrators. No provision, except that “the parties 
to any rule shall agree upon the mode of procedure. *** ” The parties may enter 
into a rule to submit to one or more arbitrators “either jointly or severally, generally 
or specially.” Selection of umpire. No provision. Proceeding in absence of a party. 
No provision. Requisite that arbitrators be sworn. Every arbitrator must be sworn 
“to perform his duties faithfully and impartially as such referee,” “before he pro- 
ceeds to the business of the reference.” By whom administered: no provision. Wit- 
nesses. No provision, except that arbitrators “shall have power to administer oaths 
in all matters tried before them, and also power to compel witnesses to attend and 
give testimony under oath.” Form of oath is not prescribed. Competency of wit- 
nesses: no provision. Arbitrators’ powers to examine witnesses and inspect documents. 
Arbitrators have power to compel witnesses to attend and “give testimony under 
oath.” Rules governing admissibility of evidence. Disposition of questions of law. No 
provisions, except that ‘“‘the parties to any rule shall agree upon the mode of proce- 
dure.’ The agreement to arbitrate waives all rights to a jury trial. Postponement 
and adjournment. No provision except the last quoted clause of the statute. 
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VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 

“The parties to any rule shall agree upon * * * the time when and manner in which 
the referees shall make their report.” Majority award. Valid. Partial awards. 
No provision. 

Vit 

HOW IS THE AWARD ENFORCED? 

“The parties to any rule shall agree upon * ** the time and manner of issuing exe- 
cution on the judgment or decree which the court shall enter, upon the coming in of 
the report.” ‘Upon coming in of the report of referees, ** * the court shall enter 
judgment or decree thereon and in conformity thereto, and issue execution accord- 
ingly.” If an arbitration concerns the title to real estate, the arbitrators shall report 
their proceedings, “with a plot of the real estate in question showing the title so 
affected by their decision; and if their report is finally received, a copy of such 
report and plot, certified by the clerk of the court, where the rule is entered, shall be 
recorded in the records of land evidence in the town or city in which such estate 
shall be.” 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 
No provision, except that ‘the court may, at any time, in its discretion, on motion of 
either party, “‘recommit a rule and report to the same referees, or, with consent of 
the parties, to other referees.” 
x 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 
No provisions. 
XI 
WHO PAYS THE COSTS? 
The parties to any rule shall agree upon “the defraying of expenses.” Expenses of 
stenographers for reporting and transcribing testimony, and cost of the reports and 
transcripts “shall be allowed as part of the costs.” Recordation fees for filing an 
award concerning title to land with accompanying plat thereof “shall be a part of the 
costs of the party against whom the referees shall have decided, unless otherwise 
agreed.” Where an award ascertains an amount due from one of the parties by way 
of debt or damages, insofar as it is confirmed by the court, it shall draw interest from 
the time the award is dated or made up, or from such time as is specified in the 
award, 


SOUTH CAROLINA 


Code of Laws of South Carolina (1922). Section 5602. Session Laws ex- 
amined through 1924. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
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0 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“Any and all persons” can submit “any contention.” 


Il 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. ‘Each party shall enter into a bond in double the amount involved to faith- 
fully abide the result of arbitration.” Disposition. No provision. Revocability. No 
provision. 

IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available except after further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
“One discreet person” shall be “selected by each party to the contention, and the 
two” shall “select a third party who shall not be connected with either of the 
principals by blood or otherwise.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 

Time, place and notice of hearing. No provision. Attendance of witnesses; documen- 
tary evidence; depositions. “The said arbitrators, appointed as aforesaid, shall have 
the power to subpoena witnesses and send for papers with the same powers and 
penalties as now apply to magistrates’ courts.” Depositions. No provisions. Quorum 
of arbitrators. No provision except that “the three” arbitrators “shall proceed to 
organize by electing a chairman.” Selection of an umpire. The two arbitrators 
selected by the parties shall select a third party before proceedings. Proceeding in 
absence of a party. No provision. Requisite that arbitrators be sworn. The three 
arbitrators ‘“‘shall proceed to organize by electing a chairman from their number, and 
take the following oath: I do solemnly swear that I will duly consider all the evi- 
dence addressed by the several parties to this contention, and I will render a true 
verdict or findings according to law and the evidence.” By whom administered. No 
provision. Witnesses. No provision that they be sworn. Competency of witnesses. 
No provision. Arbitrators’ powers to examine witnesses and inspect documents. No 
provisions. See arbitrators’ oath, supra. Rules governing admissibility of evidence. 
No provision. See arbitrators’ oath, supra. Disposition of questions of law. No pro- 
vision. Postponement and adjournment. No provision. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
No provision. 
VIII 
HOW IS THE AWARD ENFORCED? 


If the award is not contested it shall be filed with the clerk of common pleas within 
five days after it is rendered and when so filed it shall become a judgment of that 


court. 
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Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Each party shall have the right of appeal to the circuit court within five days after 
the award is rendered. Upon the expiration of that five days the award is final. 
The circuit court “shall hear said appeal as to all questions of law and fact” without 
a jury. There is no further provision on the subject. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. : 


XI 
WHO PAYS THE COSTS? 
No provision. 


SOUTH DAKOTA 


South Dakota Revised Code (1919). Session Laws examined through 1923. 
There is no arbitration statute. Statutes governing references of pending litigation 
are omitted from this report. See Introduction. 


TENNESSEE 


Thompson’s Shannon’s Code (1918). Sections 5188-5205. Session Laws ex- 
amined through 1923. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Any party in interest” or an executor, administrator, guardian, trustee or assignee 
for creditors and a trustee for a married woman, with her consent in due form, can 


submit “all causes of action.” “Particular demands,” or all demands which one 
party has against the other, or “all mutual demands,” can be submitted. 
Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 
Form. Must be in writing, specify what demands are submitted, name the arbitra- 
tors and the court which is to enter judgment on the award. The submission may 
provide that it be recorded in a court of law or equity, or before a justice of the 


y 
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peace if the case is within the jurisdiction of the latter. Disposition. If the submis- 
sion provides for its entry in a court of record, or if the parties otherwise so agree, it 
shall be so entered and an order of reference issued by the court. Revocability. Sub- 
mission irrevocable after it is signed by the parties or entered of record in court, ex- 
cept by consent of both parties or leave of court. 


IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available without further proceedings under those statutes. Whether 
the rights of a party under the agreement to arbitrate would be prejudiced by resort- 
ing to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
‘One or more arbitrators” named in the submission. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Arbitrators appoint and shall give the parties at 
least five days’ notice. Attendance of witnesses; documentary evidence; depositions. 
Subpoenas for witnesses are issued by the clerk of court or justice of the peace. Pro- 
curement of documentary evidence. No provision. Depositions. May be taken for use 
before arbitrators. Quorum of arbitrators. No provision. Selection of umpire. No 
provision. Proceeding in absence of a party. No provision. Requisite that arbitrators 
be sworn. No provision. Wdatnesses. Sworn by the arbitrators. Form of oath not 
prescribed. For false swearing the penalties are the same as if sworn in court. 
Arbitrators’ powers to examine witnesses and inspect documents. No provision. Rules 
governing admissibility of evidence. No provision. Disposition of questions of law. No 
provision. Postponement and adjournment. No provision. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 
Time. An award rendered after the time fixed in the submission, if any, is void ex- 
cept when made upon a recommitment by the court. The court, however, may en- 
large the time for rendering the award. Form, execution and disposition. Must be in 
writing, and delivered to the court designated in the submission. Majority award. 
No provision. Partial awards. No provision. 


Vit 
HOW IS THE AWARD ENFORCED? 
The cause shall be docketed in the court and there acted upon in its order. Actual 
notice to either party may be required before proceeding further on the award. If 
the award is adopted it shall be entered of record, judgment entered thereon, and 
execution, or other necessary process, ordered. 


IX 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 
The court may reject the award “for any legal and sufficient reasons,” or recommit 
it for rehearing before the same or other arbitrators agreed upon by the parties. 
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xX 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Yes. 


Sa 
WHO PAYS THE COSTS? 
No provision, except that witnesses are entitled to “like compensation as other wit- 
nesses.” 


TEXAS 


Vernon’s Sayles’ Texas Civil Statutes (1914). Title 7, Ch. 1. Art. 56-70. 
Session Laws examined through 1925. 


\ 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“All persons.” Corporations and executors, administrators and guardians with con- 
sent of court, are also expressly included. “Any dispute, controversy or right of 
action supposed to have accrued to either party” can be submitted. 


Il 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 

Form. Must be in writing and signed by the parties as plaintiff and defendant. 
Each party must name therein one arbitrator. Disposition. If the amount in dis- 
pute is $200 or less, exclusive of interest, the submission must be filed with a justice 
of the peace of the county where the defendant resides or in which the controversy 
arose. If the dispute involves more than $200, exclusive of interest, it must be filed 
with the clerk of a district or county court of the county in which the controversy 
arose, according as the amount or matter in dispute may come within the jurisdiction 
of one court or the other. Revocability. After the submission is filed it is pleadable 
in bar to an action brought by the plaintiff therein on the same cause of action if the 
plaintiff has refused to perform. Likewise it can be pleaded in bar to any right or 
defense set up by the defendant therein if he has refused to perform, provided the 
right or defense existed when the submission was filed. 


IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 
No provision. (It is doubtful if these remedies are available without further pro- 
ceedings. Whether a party’s rights under the agreement for arbitration would be 
prejudiced by resorting to one or more of these remedies is also uncertain. Eds.) 
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Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications. (x) Must be over twenty-one years of age; (2) must not be related 
to either party by blood or marriage; (3) must have the qualifications of a juror; (4) 
must not be interested in the result of the cause to be decided. (Elsewhere in the 
statutes the following qualifications are prescribed for a juror: (1) Must be a citizen 
: of the state and county and qualified to vote, except that failure to pay poll tax does 

not disqualify; (2) must be a freeholder or householder of the county; (3) must be 
, of sound mind and good moral character; (4) must be able to read and write; (5) 
7 must not have served as a juror for six days during the preceding six months in the 
district court, or during the preceding three months in the county court; (6) must 
not have been convicted of a felony; (7) must not be under indictment or other legal 
accusations of theft or of any felony. Eds.) How elected. ‘Each party shall name 
for himself one arbitrator” in the submission. (Concerning appointment of an um- 
pire see Paragraph V.) 





: VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. When the submission is filed the justice or clerk of 

court is directed to designate a day for trial not less than two days thereafter. No 

provision concerning place or notice. Witnesses, documentary evidence and depositions. 

The justice or clerk of court “shall issue process for such witnesses as either party 

may desire.” (There are no provisions for compelling the production of documentary 

evidence nor for taking depositions. The statutes which govern these matters leave 

it doubtful whether they are available. Eds.) Quorum of arbitrators. No provision. 

(See Paragraph VII — Majority Award.) Selection of umpire. If the arbitrators can- 

not agree they shall select an umpire with qualifications of an arbitrator. If they 

cannot agree upon an umpire, the justice or clerk appoints. Umpire is sworn and 

case is tried anew as the board thus constituted designates. Proceeding in absence of 

a party. No provision. Requisite that arbitrators be sworn. Oath or affirmation is 

prescribed as follows: “You do solemnly swear (or affirm) that you will fairly and 

impartially decide the matter in dispute between A.B., the plaintiff, and C.D., the 

defendant, according to the evidence adduced and the law and equity applicable to 

the facts proved. So help you God.” To be administered “‘on the assembling of the 

arbitrators on the day of trial’”’ by the justice or clerk. Witnesses. Must be sworn. 

, Oath not prescribed. Administered by the justice or clerk. Competency. No provi- 

sion. Arbitrators’ powers to examine witnesses and inspect documents. No provision. 

Rules governing admissibility of evidence. No provision except the following ambigu- 

ous section: “The trial of the cause shall proceed in like manner with trials in the 

courts of this state, the plaintiff holding the affirmative, and entitled to open and 

conclude the argument.” (This clause should be read with the oath prescribed for 

the arbitrators that they decide ‘“‘according to the evidence adduced and the law and 

equity applicable to the facts proved.” It is doubted, however, if the terms “law” 

and “equity” are here used otherwise than in a general sense. It is doubted if the 

arbitrators must decide upon admissibility of evidence according to the rules of the 

law of evidence unless the parties so stipulate. Eds.) Disposition of questions of law. 

No provision. Postponement and adjournment. After being sworn the arbitrators can 
postpone or adjourn for good cause shown. 


Vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No time is specified within which the award must be rendered. Form, exe- 
cution and disposition. Must be in writing and filed with the justice of the peace or 
clerk. Majority award. No provision. (Apparently the question will not arise until 
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an umpire is appointed. A general rule for construing the statutes is provided in the 
statutes as follows: ‘The following rule shall govern in the construction of all civil 
statutory enactments: a joint authority given to any number of persons or officers 
may be executed by a majority of them, unless it is otherwise declared.” Eds.) 
Partial awards. No provision. 


VIII 
HOW IS THE AWARD ENFORCED? 


Arbitrators must file their award with the justice or clerk. At the following term of 
the court the award is entered and recorded as the judgment of that court with like 
effect as other judgments thereof. Execution may issue thereon as on ordinary 


judgments. 


Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Award is final unless the right to contest it is expressly stipulated for in the submis- 
sion. If so stipulated for, the contesting party must file written application to that 
effect with the justice or clerk, on or before the return day of the term of court fol- 
lowing the filing of the award. This application is entered on the docket of the 
court. The opposite party is cited to appear and the cause stands for trial de novo as 
in ordinary cases. 
x 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. (At least where an award has been contested and a judgment is en- 
tered in the trial de movo, it would seem that an appeal from such judgment might 
lie to the higher court as in case of other judgments. Eds.) 


XI 
WHO PAYS THE COSTS? 


The arbitrators may award costs to either party. If their award is silent on the 
point, the parties shall share them equally. 


UTAH 
Uniform Arbitration Act, Laws of Utah, 1927, Chapter 62. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 


No provision. 
II 


WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“Two or more parties” can submit “any controversy existing between them at the 
time of the agreement to submit.” 

UI 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION AND 
REVOCABILITY OF THE SUBMISSION? 

Form. Must be in writing and state the question or questions definitely enough 
“to present one or more issues or questions upon which an award may be based.” 
Disposition. No provision. Revocability. Irrevocable unless all parties consent or 
unless such grounds exist in law or equity as are sufficient to rescind or revoke a 
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contract. Upon application to a court having jurisdiction of the parties and subject 
matter, the court shall appoint an arbitrator or arbitrators: (1) if the submission 
provides no method; and in such case there shall be three arbitrators; (2) if a 
method is prescribed in the submission, but the arbitrators, or any of them, have 
not been appointed, and the time within avhich they should be appointed has ex- 
pired; (3) when an arbitrator fails to act, and his successor has not been appointed. 
Such application shall be made and heard as a motion. 


IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction — Garnishment) 
“At any time before final determination of the arbitration the court may upon ap- 
plication of a party to the submission make such order or decree or take such pro- 
ceeding as it may deem necessary for the preservation of the property or for securing 
satisfaction of the award.” 
V 


WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications: No provision. How elected. Unless the submission provides otherwise, 
the court shall appoint three arbitrators. See Paragraph III — Revocability. 


VI 
WHAT REGULATIONS COVER ARBITRAL HEARINGS? 

Time, notice and place of hearing. Arbitrators appoint and notify the parties. Al- 
tendance of witnesses; documentary evidence; depositions. The arbitrators, or a 
majority of them, may require any person to attend as a witness and to bring 
documentary evidence. Subpoenas may issue in their names, signed by them or a 
majority of them, and served as in cases before a court of record. If a person 
refuses to attend, he may be punished for contempt by the court having jurisdiction 
of the parties and subject matter. Depositions. May be taken with or without 
commission. Quorum of arbitrators; Selection of an umpire. No provisions. Proceed- 
ing in absence of a party. After reasonable notice of the trial the arbitrators may 
hear and determine the controversy upon the evidence produced. Requisite that 
arbitrators be sworn. No provision. Requisite that witnesses be sworn. No provision. 
Arbitrators’ powers to examine witnesses and inspect documents. No provision. Rules 
governing admissibility of evidence. No provision. Disposition of questions of law. 
The arbitrators, of their own motion may, and shall, by request of a party, submit 
any question of law arising during the hearing for the opinion of the court. The 
opinion of the court shall bind the arbitrators in making their award. Postponement 
and adjournment. Arbitrators may postpone the hearing, on the application of a party 
for good cause shown, to a time not later than the date fixed for making the award. 
They may adjourn from time to time as may be necessary. 


vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. If the submission does not limit the time for rendering an award, it must 
be made within sixty days from the time when the arbitrators are appointed. An 
award thereafter is invalid unless the parties either agree to extend the time or 
ratify a later award in writing. Form, execution and disposition. Must be in writing 
and signed by the arbitrators, or a majority of them. The arbitrators may state 
their final award in the form of a conclusion of fact for the opinion of the court on 
the question of law arising on the hearing. True copies shall be delivered to each 
of the parties. Majority award. Valid. Partial awards. The arbitrators must award 
upon all matters submitted, but they may first make a partial award which shall 
be enforceable in the same manner as the final award. 


Vill 
HOW IS THE AWARD ENFORCED? 
Within three months after the award is made, unless the parties agree in writing 
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to extend the time, a party may apply to the court to have the award confirmed. 
The court shall grant the application unless the award is vacated, modified or cor- 
rected. A five days’ notice of the application must be served on the adverse party. 
The moving party shall at the same time file with the clerk the following papers: 
(1) the submission, selection of the arbitrator or arbitrators, any written time-exten- 
sions for rendering the award; (2) the award; (3) every notice and other paper used 
in an application to the court and any order thereon. A judgment or decree shall be 
entered as in an action. It shall have the same effect and be subject to all provisions 
of law relating to a judgment or decree. 


Ix 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES AND 
PROCEDURE TO VACATE OR MODIFY? 


On application of a party, the court shall vacate an award for the following causes: 
(1) award procured by corruption, fraud or other undue means; (2) evident partial- 
ity or corruption in the arbitrators; (3) arbitrators guilty of misconduct in refusing 
to postpone hearing upon sufficient cause shown, in refusing to hear pertinent 
evidence, or other prejudicial misbehavior; (4) arbitrators exceeded their powers. 
By like procedure an award shall be modified or corrected for the following causes: 
(1) evident miscalculation of figures or mistakes in description in the award; (2) 
arbitrators awarded on matters not submitted; (3) award imperfect in a matter of 
form not affecting the merits. When an award is vacated, if the time limit has not 
expired, a rehearing may be ordered by the court. The court shall modify or correct 
an award “so as to effect the intent thereof.” Notice of the foregoing proceedings 
shall be served on the adverse party within three months after an award is filed or 
delivered, in like manner as notice of a motion is served. Any necessary stay of 
proceedings to enforce the award shall also be ordered. Judgment shall be entered 
in conformity with an order to vacate or modify or correct an award. The party 
moving to vacate or to modify or correct, shall, at the time of the motion, file with 
the clerk, unless they have been previously filed, the papers prescribed and reported 
above in connection with a motion to confirm an award. See Paragraph VIII. 
x 
CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR VACAT- 
ING OR MODIFYING AN AWARD? 
Yes. 
XI 
—WHO PAYS THE COSTS? 
Witnesses shall be entitled to thelfees allowed in courts of general jurisdiction. 


VERMONT 


General Laws of Vermont (1917). Sections 2076-2082. Session Laws examined 
through 1923. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
Il 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“Parties” “having controversies in which the title of land is not concerned” may 
apply to a justice or municipal or city judge for an order of reference to such persons 
as the parties may choose as referees. 
Ii 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 
Form. Submission is by rule of court. Disposition. No provision. Revocability. 
No provision. 





’ 
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IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (It is doubtful if these remedies are available without further pro- 
ceedings. If a party resorts to one or more of these remedies it is uncertain what 
would be the effect upon the order of reference. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
“Such persons as the parties may choose.” 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Arbitrators appoint. Unless otherwise provided 
they shall give six days’ notice thereof to each of the parties, “served by a proper 
officer upon each party, or his attorney of record, or left at the usual abode of a 
party, or if a party has no domicile in the state and no attorney of record, by leaving 
such citation at the office of the clerk of the county in which such action is pending, 
at least thirty days previous to such time of hearing.” Attendance of witnesses; 
documentary evidence; depositions. Arbitrators may issue subpoenas for witnesses 
and punish them for contempt for not attending, and they may call upon either 
party to produce his ledger or original book of entries. Quorum of arbitrators. No 
provision. lection of an umpire. No provision. Proceeding in absence of a party. 
The arbitrators may proceed and decide if the party has had the prescribed notice. 
Requisite that arbitrators be sworn. No provision. Wétnesses. No provision that they 
be sworn. Arbitrators’ powers to examine witnesses and inspect documents. No pro- 
vision. Rules governing admissibility of evidence. A disputed account shall not be 
allowed upon the oath of a party, when he has an original book of entries thereof 
which he fails to produce upon reasonable notice, if able to do so. Disposition of 
questions of law. No provision. Postponement and adjournment. ‘The arbitrators 
may continue the hearings from time to time.” 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. No provision. Form, execution and disposition. Where the amount of the 
matter submitted by a justice does not exceed forty dollars the arbitrators shall 
report in writing to the justice. When the matter submitted by a judge does not ex- 
ceed two hundred dollars the report shall be to the judge. When the amount ex- 
ceeds forty dollars in case a justice issued the rule, or two hundred in case a judge 
issued the rule, the report shall be made to the county court “and the referees shall 
conform to the rule, as to the time, place and manner of making their report.” 
Majority award. No provision. Partial awards. No provision. 


VIII 
HOW IS THE AWARD ENFORCED? 


No provision. 


IX 


Is ca AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


No provision. 




























CAN THERE BE AN APPEAL PROM A JODOMENT CONFIRMING O8 
VACATING OR MODIFYING AN AWARD? 


No provision. 





XI 
a WHO PAYS THE COSTS? 


“A party finally recovering in an action tried by a referee * * * shall recover 6 ce 
a mile for his travel in this state and 75 cents a day for his attendance at the 
hearing.” 





VIRGINIA 










General Laws of Virginia (1923). Sections 6159-6163. Session Laws ex- — , 


amined through 1924. 





I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 





II 

WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 
“Persons,” including personal representatives, guardians, committees of an insane 
person, or trustees, can submit “any controversy.” 


Il 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. The parties may “agree that such submission may be entered of record in 
any court.” Disposition. The agreement shall be entered in the proceedings of the 
court and thereupon a rule of court shall be made that the parties submit to the 
award rendered pursuant to the agreement. Revocability. Irrevocable without leave 
of court. 









IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (It is doubtful if these remedies are available without further proceed- 

ings. Whether a party’s rights under the rule for arbitration would be prejudiced b 

resorting to one or more of those remedies is also uncertain. Eds.) 
Vv 

WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 









No provision. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 
No provision. 
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vil 


WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


No provision except that the court may extend the time within which an award is 
required to be made. 


Vilt 
HOW IS THE AWARD ENFORCED? 


Upon return of the award, it shall be entered as the judgment or decree of the court, 
unless good cause against it be shown at the first term after the parties have been 
summoned to show cause against it. 


Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


No award shali be vacated except for errors apparent on its face, unless it was pro- 
cured by corruption or other undue means, or there was partiality or misbehavior in 
the arbitrators, The powers of courts of equity over awards still obtain. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. 


ae 
WHO PAYS THE COSTS? 
No provision. 


WASHINGTON 


Remington’s Compiled Statutes (1922). Sections 420-430. Session Laws 
examined through 1925. 


I 


ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 


No provision. (The Supreme Court has held such provisions irrevocable. Herring- 
Hall-Marvin Safe Co. v. Purcell Safe Co. (1914) 81 Wash. 592. Compare McNeff v. 
Capistran (1922) 120 Wash. 498. Eds.) 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


‘All persons” can submit “any controversy, suit or quarrel, except such as respect 
the title to real estate.” 


iil 
WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 
Form. Must be in writing and signed by the parties. It may be by a bond in any 
sum conditioned that the parties shall abide the award. Disposition. No provision. 
Revocability. No provision. See Paragraph I. 
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IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 


Vv 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
“ Any person or persons mutually selected” by the parties. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Arbitrators appoint. No provision as to notice. 
Altendance of witnesses; documentary evidence and depositions. Arbitrators, or a ma- 
jority of them, can “‘compel the attendance of witnesses duly notified by either 
party.” There is also an ambiguous provision that “the laws in this state relat- 
ing to *** the manner of procuring the attendance of witnesses shall govern.” l 
The arbitrators, or a majority, can compel either party to produce books and records 
deemed pertinent. Deposition. No provision. Quorum of arbitrators. No provision. 
It is provided, however, that any arbitrator who fails to attend on the day appointed 
for the hearing, unless delayed by sickness or unavoidable accident, shall forfeit five 
dollars to the county school fund. Selection of umpire. No provision. Proceeding in 
absence of a party. No provision. Requisite that arbitrators be sworn. Must be “duly 
sworn.”” When and by whom: no provision. There is no prescribed form. Witnesses. { 
Must be sworn or affirmed. Form of oath not prescribed. Arbitrators, or a majority 
of them, can administer oaths to witnesses. Arbitrators’ powers to examine witnesses 
and inspect documents. No provision. Rules governing admissibility of evidence. 
“The arbitrators, or a majority of them, shall have power to decide both the law and 
the fact.” It is also provided, however, that “the laws for this state relating to 
evidence” shall govern. Disposition of question of law. The arbitrators are declared 
to have power to decide both the law and the fact, but it is also provided that a 
party can contest an award when they committed an error in fact or law. Postpone- 
ment and adjournment. Arbitrators, or a majority of them, can adjourn from time to 
time and place to place. 


VII 

WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? | 
Time. No time is specified within which the award must be rendered. Form, execu- 
tion and disposition. Must be in writing, and signed and sealed by the arbitrators or 
a majority of them. Must be delivered to the party in whose favor it is rendered 
under seal. Such party shall deliver it intact to the clerk of the superior court of the 
county where the arbitration was held. A copy of the award, signed by the arbitra- 
tors, or a majority of them, shall likewise be delivered by them to the successful 
party. Majority award. Valid. Partial awards. No provision. 


Vill 
HOW IS THE AWARD ENFORCED? 

If the award is not complied with, the successful party can serve the copy of the 
award upon the adverse party, and if the latter does not file exceptions within twenty 
days thereafter, judgment shall be entered upon the award. This judgment can be 
recorded in the county clerk’s office like other judgments, and shall thereupon be a 
lien upon real estate in the county. Executions issue thereon as upon other judg- 
ments, 
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IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


Exceptions to an award can be filed by a party, against whom an award has been 
rendered, within twenty days after service upon him of a copy of the award, on the 
following grounds: (1) that the arbitrators or umpire misbehaved in the case; 
(2) that they committed error of fact or law; (3) that the award was procured by 
corruption or other undue means. If error of fact or law is found, the cause may be 
referred back to the arbitrators for correction. If they fail to correct, “the court 


' shall be possessed of the case and proceed to its determination.” The court referred 


to is the superior court in which the award was filed. 


», ¢ 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. (There is the provision, however, that when judgment is entered on 
an award it “shall be in all respects like any other judgment of the superior court,” 
which suggests that an appeal would lie. Eds.) 


bg 
WHO PAYS THE COSTS? 


Costs of witnesses, and other fees taxed against the losing party and indorsed on the 
award. Arbitrators’ fee — $3 per day. If either party fails to appear on the day set 
for hearing, that party is liable for all costs accruing that day, unless his absence 
was unavoidable in the opinion of the arbitrators. 


WEST VIRGINIA 


Barnes’ West Virginia Code (1923). Ch. 108, Sections 1-5. Session Laws 
examined through 1925. 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


II 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Persons,” including personal representatives, guardians, committees of an insane 
person, or trustees, with consent of the court, can submit “any controversy.” 


fil 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. The parties may agree that such submission shall be entered of record in any 
court. Disposition. The agreement shall be entered in court and thereupon a rule 
of court shall be made that the parties submit to the award pursuant to the agree- 
ment. Revocability. Irrevocable without leave of court. 


oe a ee 
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IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (It is doubtful if these remedies are available without further proceed- 
ings. Whether the right of a party under the rule for arbitration would be preju- 
diced by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 
No provision. 
VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 
No provision. 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 

No provision, except that the court may extend the time within which an award is 
required to be made. 

VII 

HOW IS THE AWARD ENFORCED? 

When an award is returned it shall be entered as a judgment or decree of the court, 
unless good cause against it is shown at the first term after the parties have been 
summoned to show cause against it. 

Ix 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


No award shall be vacated except for error apparent on its face, unless it was pro- 
cured by corruption or other undue means, or by mistake, or unless there was par- 
tiality or misbehavior of the arbitrators. Powers of courts of equity over awards 
still obtain. 

x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


No provision. 
XI 
WHO PAYS THE COSTS? 


The court shall make allowances to arbitrators as it deems proper, to be taxed with 
the costs when no other provision is made by the parties. 


WISCONSIN 


Session Laws, 1923, Chapter 447. Session Laws examined through 1925. 
I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 
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It 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Two or more persons” except an infant, or person incompetent to manage his af- 

fairs by reason of lunacy, idiocy, or habitual drunkenness may submit any existing 

controversy which might be the subject of a civil action. Objection for incapacity 

available only for the party incapacitated, if capable party knew of incapacity. A 

claim to an estate in real property, in fee or for life, cannot be submitted, but this 

not exclude cases involving partition, boundaries of land, or admeasurement of 
ower. 


Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION 
AND REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing, duly acknowledged or proved, and certified like a deed to 
be recorded. Submission may specify a court of record to render judgment upon the 
award. If circuit court is specified, county may also be designated; if not, judgment 
in any county may be entered. Disposition. No provision. Revocability. No pro- 
vision. 

IV 


ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction, — Garnishment) 


No provision. (The statutes governing these remedies leave it doubtful if these 
remedies are available unless there are further proceedings under those statutes. 
Whether the rights of a party under the agreement to arbitrate would be prejudiced 
by resorting to one or more of these remedies is also uncertain. Eds.) 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


The submission may be to “one or more arbitrators.” No provision for mode of 
selection or qualifications. See Paragraph VI for naming of additional arbitrator 
or umpire. 


VI 
WHAT REGULATIONS GOVERN ARBITRAL HEARINGS? 


Time, place and notice of hearing. Arbitrators appoint and give notice thereof to the 
parties, subject to the terms of the submission. Attendance of witnesses; documen- 
tary evidence and depositions. The arbitrators, or a majority, can compel attendance 
of witnesses or production of papers by subpoena or subpoena duces tecum issued 
through a proper court officer. Depositions. May be taken after a submission in the 
same manner as in other cases. Quorum of arbitrators. All the arbitrators must 
meet and hear the case together. Selection of umpire. Additional arbitrator or um- 
pire can be named only if expressly so provided in the submission; if named by arbi- 
trators already designated, appointment must be in writing. Additional arbitrator 
or umpire must sit with the original arbitrators and must hear all the testimony, 
even if rehearing is necessary for that purpose, unless such rehearing is waived in the 
submission or by written consent of the parties or their attorneys. Proceeding in 
absence of a party. No provision. Requisite that arbitrators be sworn. Must be sworn 
before hearing testimony by an officer authorized to administer oaths “‘faithfully and 
fairly to hear and examine the matters in controversy and to make a just award 
according to the best of their understanding,” unless waived by the written consent 
of the parties or their attorneys. Requisite that witnesses be sworn. No provision. 
Arbitrators’ powers to examine witnesses and inspect documents. Have the same powers 
with respect to all proceedings as a “‘board authorized by law to hear testimony.” 
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Rules governing admissibility of evidence. No provision. Disposition of question of — 
law. No provision. Postponement and adjournment. Arbitrators, or a majority of 
them can adjourn from time to time of their own motion or on application of a party 
for cause shown, but not beyond the day fixed in the submission for making the 
award unless extended by written consent of parties or their attorneys. See Paragraph 
IX. 





vil 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. Parties may specify time within which award must be made. Form, execu- 
tion, and disposition. Must be in writing, acknowledged or proved, certified like a 
deed to be recorded, and either filed with the clerk of the court specified in the sub- 
mission, or delivered to one of the parties or his attorney. Majority award. Valid, 
unless submission requires all the arbitrators to concur. Partial awards. No provi- 
sion. 


VIII 
HOW IS THE AWARD ENFORCED? 


Within one year of making award the court specified in the submission may confirm 
the award unless modified or corrected. Notice of the motion must be served on the 
adverse party or attorney in the same manner as notice of a motion in an action in 
the same court. In the circuit court the motion must be made within the judicial 
district embracing the county designated for entry of judgment. Upon confirmation, 
judgment as on a referee’s report in an action (except as otherwise provided) may be 
entered and docketed. The judgment roll must contain (1) the submission, (2) 
naming of additional arbitrator or umpire, (3) each extension of time for making 
award, (4) the award, (5) each notice, affidavit, or order of court on motion to con- 
firm, modify, or correct award, and (6) the judgment. It then has the effect of, and 
may be enforced as, a judgment. Where one party dies before confirmation, judg- 
ment is entered in the name of the original party, with proceedings thereafter as on 
death of a party after verdict. 


IX 


IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES 
AND PROCEDURE TO VACATE OR MODIFY? 


On motion of either party, and notice thereof served on the adverse party or his 
attorney within three months of filing or delivery of award, it may be vacated by 
court order for (1) fraud, corruption or other undue means, (2) partiality or corrup- 
tion of the arbitrators, (3) refusal to postpone hearing on good cause shown, refusal 
to hear pertinent evidence or other prejudicial acts, (4) award not “mutual, final or 
definite,” or in excess of arbitrators’ powers. By order served with the motion to 
vacate, court may stay proceedings to enforce the award. If vacated, court may 
direct a rehearing if time limited for making award has not expired. The award 
may be modified on motion, to effect the intent thereof and promote justice be- 
tween the parties, for (1) miscalculation of figures, mistake in description of person 
or property, (2) part of award on matters not submitted, and separable therefrom, 
(3) award imperfect in form which could be amended or disregarded if a referee’s report. 
If a party dies, or has a guardian appointed, award may be modified or vacated on 
motion of, or notice to his executor, administrator, heir (if real property) or guardian 
as the case may be. Judge, in such case, may extend time of serving notice of mo- 
tion. 
x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR 
VACATING OR MODIFYING AN AWARD? 


Yes, with appellate proceedings, as far as applicable, as in a civil action. 


| 


= 
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XI 
WHO PAYS THE COSTS? 
Arbitrators’ fees: Unless otherwise agreed in submission, the award may require the 
payment by either party, of arbitrators’ fees not exceeding the fees of referees in the 
circuit court, and their expenses. On vacating an award, costs not exceeding $25 and 
disbursements may be awarded to the prevailing party, and enforced in like manner 
as costs upon a motion in an action. On an order confirming, or modifying award, 
costs not exceeding $25 and disbursements may be included in the judgment. 


WYOMING 


Session laws of 1927, Chap. 96. (This is the Uniform Arbitration Act rec- 
ommended by the Commissioners on Uniform State Laws. Eds.) 


I 
ARE PROVISIONS TO ARBITRATE FUTURE DISPUTES VALID? 
No provision. 


I 
WHO CAN ARBITRATE? WHAT CONTROVERSIES CAN BE SUBMITTED? 


“Two or more parties” can submit “‘any controversy existing between them at the 
time of the agreement to submit.” 


Ill 


WHAT ARE THE PROVISIONS CONCERNING FORM, DISPOSITION AND 
REVOCABILITY OF THE SUBMISSION? 


Form. Must be in writing and state the question or questions definitely enough 
‘to present one or more issues or questions upon which an award may be based.” 
Disposition. No provision. Revocability. Irrevocable unless all parties consent 
or unless such grounds exist in law or equity as are sufficient to rescind or revoke 
any contract. Upon application to a court having jurisdiction of the parties and 
subject matter, the court shall appoint an arbitrator or arbitrators: (1) if the sub- 
mission provides no method; and in such case there shall be three arbitrators; (2) 
if a method is prescribed in the submission, but the arbitrators, or any of them, have 
not been appointed, and the time within which they should be appointed has ex- 
pired; (3) when an arbitrator fails to act, and his successor has not been appointed 
in the manner in which he was appointed. Such application shall be made and heard 
as a motion, 


IV 
ARE PROVISIONAL AND ANCILLARY REMEDIES AVAILABLE? 
(Arrest, Attachment, Injunction — Garnishment) 


“At any time before final determination of the arbitration the court may upon ap- 
plication of a party to the submission make such order or decree or take such pro- 
ceeding as it may deem necessary for the preservation of the property or for securing 
satisfaction of the award.” 


V 
WHO CAN ACT AS ARBITRATORS — HOW ELECTED? 


Qualifications: No Provision. How elected. The submission agreement may pre- 
scribe a method; if not, the court shall appoint three arbitrators. See Paragraph 
III — Revocability of the submission. 
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VI 
WHAT REGULATIONS COVER ARBITRAL HEARINGS? 

Time, notice and place of hearing. Arbitrators appoint and notify the parties. Ar- 
tendance of witnesses; documentary evidence; depositions. The arbitrators, or a ma- 
jority of them, may require any person to attend as a witness and to bring docu- 
mentary evidence. Subpoenas may issue in their names, signed by them or a ma- 
jority of them, and served as in cases before a court of record. If a person refuses 
to attend, he may be punished for contempt by the court having jurisdiction of the 
parties and subject matter. Depositions. May be taken with or without commis- 
sion. Quorum of arbitrators. No provision. Selection of an umpire. No provision. 
Proceeding in absence of a party. After reasonable notice of the trial the arbitrators 
may hear and determine the controversy upon the evidence produced. Requisite 
that arbitrators be sworn. No provision. Requisite that witnesses be sworn. No pro- 
vision. Arbitrators’ powers to examine witnesses and inspect documents. No provision. 
Rules governing admissibility of evidence. No provision. Disposition of questions of 
law. The arbitrators, of their own motion may, and shall, by request of a party, 
submit any question of law arising during the hearing for the opinion of the court. 
The opinion of the court shall bind the arbitrators in making their award. Post- 
ponement and adjournment. Arbitrators may postpone the hearing, on the application 
of a party for good cause shown, to a time not later than the date fixed for making 
the award. They may adjourn from time to time as may be necessary. 


VII 
WHAT REGULATIONS GOVERN IN RENDERING THE AWARD? 


Time. If the submission does not limit the time for rendering an award, it must 
be made within sixty days from the time when the arbitrators are appointed. An 
award thereafter is invalid unless the parties either agree to extend the time or 
ratify a later award in writing. Form, execution and disposition. Must be in writing 
and signed by the arbitrators, or a majority of them. The arbitrators may state 
their final award in the form of a conclusion of fact for the opinion of the court on 
the question of law arising on the hearing. True copies shall be delivered to each of 
the parties. Majority award. Valid. Partial awards. The arbitrators must award 
upon all matters submitted, but they may first make a partial award which shall 
be enforceable in the same manner as the final award. 


Vill 
HOW IS THE AWARD ENFORCED? 

Within three months after the award is made, unless the parties agree in. writing 
to extend the time, a party may apply to the court to have the award confirmed. 
The court shall grant the application unless the award is vacated, modified or 
corrected. A five days’ notice of the application must be served on the adverse 
party. The moving party shall at the same time file with the clerk the following 
papers: (1) the submission, selection of the arbitrator or arbitrators, any written 
time-extensions for rendering the award; (2) the award; (3) every notice and other 
paper used in an application to the court and any order thereon. A judgment or 
decree shall be entered as in an action. It shall have the same effect and be subject 
to all provisions of law relating to a judgment or decree, and it may be enforced 
as if rendered in an action in court. 


IX 
IS THE AWARD OF THE ARBITRATORS FINAL? WHAT ARE CAUSES AND 
PROCEDURE TO VACATE OR MODIFY? 
On application of a party, the court shall vacate an award for the following causes: 
(1) award procured by corruption, fraud or other undue means; (2) evident partial- 
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ity or corruption in the arbitrators; (3) arbitrators guilty of misconduct in 
refusing to postpone hearing upon sufficient cause shown, in refusing to hear perti- 
nent evidence, or other prejudicial misbehavior; (4) arbitrators exceeded their 
powers. By like procedure an award shall be modified or corrected for the following 
causes: (1) evident miscalculation of figures or mistakes in description in the award; 
(2) arbitrators awarded on matters not submitted; (3) award imperfect in a matter 
of form not affecting the merits. When an award is vacated, if the time limit has 
not expired, a rehearing may be ordered by the court. The court shall modify or 
correct an award “so as to effect the intent thereof.”’ Notice of the foregoing pro- 
ceedings shall be served on the adverse party within three months after an award 
is filed or delivered, in like manner as notice of a motion is served. Any necessary 
stay of proceedings to enforce the award shall also be ordered. Judgment shal! be 
entered in conformity with an order to vacate or modify or correct an award. The 
party moving to vacate or to modify or correct, shall, at the time of the motion, file 
with the clerk, unless they have been previously filed, the papers prescribed and re- 
ported above in connection with a motion to confirm an award. See Paragraph VIII. 


x 


CAN THERE BE AN APPEAL FROM A JUDGMENT CONFIRMING OR VACAT- 
ING OR MODIFYING AN AWARD? 
Yes. 


XI 
WHO PAYS THE COSTS? 


Witnesses shall be entitled to the fees allowed to witnesses in courts of general 
jurisdiction. 





a —~=“Gs 6. ee a ees 


ANNEX I 


THE UNITED STATES ARBITRATION ACT 


As approved by President Coolidge on February 12, 1925, the new United States 
Arbitration Act (Public— No. 401 — 68th Congress), effective January 1, 1926, 
makes valid, irrevocable and enforceable written provisions or agreements for the 
arbitration of disputes arising out of “maritime transactions” or contracts relating 
to “commerce” among the States or Territories or with foreign nations. Where the 
jurisdiction of the Federal Courts arises out of the diversity of citizenship of the 
parties to the contract, the dispute must involve the sum of $3,000 or more. The 
full text of this Act (which is similar in its fundamental principles to the State 
arbitration laws of New York, New Jersey, Oregon and Massachusetts) is as follows: 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That “maritime transactions,” as herein defined, 
means charter parties, bills of lading of water carriers, agreements relating to wharf- 
age, supplies furnished vessels or repairs to vessels, collisions, or any other matters 
in foreign commerce which, if the subject of controversy, would be embraced within 
admiralty jurisdiction; “commerce,” as herein defined, means commerce among the 
several States or with foreign nations, or in any Territory of the United States or in 
the District of Columbia, or between any such Territory and another, or between 
any such Territory and any State or foreign nation, or between the District of 
Columbia and any State or Territory or foreign nation, but nothing herein contained 
shall apply to contracts of employment of seamen, railroad employees, or any other 
class of workers engaged in foreign or interstate commerce. 


Sec. 2. That a written provision in any maritime transaction or a contract evi- 
dencing a transaction involving commerce to settle by arbitration a controversy 
thereafter arising out of such contract or transaction, or the refusal to perform the 
whole or any part thereof, or an agreement in writing to submit to arbitration an 
existing controversy arising out of such a contract, transaction, or refusal, shall be 
valid, irrevocable, and enforceable, save upon such grounds as exist at law or in 
equity for the revocation of any contract. 


Sec. 3. That if any suit or proceeding be brought in any of the courts of the 
United States upon any issue referable to arbitration under an agreement in writing 
for such arbitration, the court in which such suit is pending, upon being satisfied 
that the issue involved in such suit or proceeding is referable to arbitration under 
such an agreement, shall on application of one of the parties stay the trial of the 
action until such arbitration has been had in accordance with the terms of the agree- 
ment, providing the applicant for the stay is not in default in proceeding with such 
arbitration. 


Sec. 4. That a party aggrieved by the alleged failure, neglect, or refusal of another 
to arbitrate under a written agreement for arbitration may petition any court of the 
United States which, save for such agreement, would have jurisdiction under the 
judicial code at law, in equity, or in admiralty of the subject matter of a suit 
arising out of the controversy between the parties, for an order directing that such 
arbitration proceed in the manner provided for in such agreement. Five days’ notice 
in writing of such application shall be served upon the party in default. Service 
thereof shall be made in the manner provided by law for the service of summons in 
the jurisdiction in which the proceeding is brought. The court shall hear the parties, 
and upon being satisfied that the making of the agreement for arbitration or the 
failure to comply therewith is not in issue, the court shall make an order directing 
the parties to proceed to arbitration in accordance with the terms of the agreement: 
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Provided, That the hearing and proceedings under such agreement shall be within 
the district in which the petition for an order directing such arbitration is filed. If the 
making of the arbitration agreement or the failure, neglect, or refusal to perform the 
same be in issue, the court shall proceed summarily to the trial thereof. If no jury 
trial be demanded by the party alleged to be in default, or if the matter in dispute is 
within admiralty jurisdiction, the court shall hear and determine such issue. Where 
such an issue is raised, the party alleged to be in default may, except in cases of ad- 
miralty, on or before the return day of the notice of application, demand a jury trial 
of such issue, and upon such demand the court shall make an order referring the is- 
sue or issues to a jury in the manner provided by law for referring to a jury issues in 
an equity action, or may specially call a jury for that purpose. If the jury find that 
no agreement in writing for arbitration was made or that there is no default in pro- 
ceeding thereunder, the proceeding shall be dismissed. If the jury find that an agree- 
ment for arbitration was made in writing and that there is a default in proceeding 
thereunder, the court shall make an order summarily directing the parties to proceed 
with the arbitration in accordance with the terms thereof. 


Sec. 5. That if in the agreement provision be made for a method of naming or 
appointing an arbitrator or arbitrators or an umpire, such method shall be followed; 
but if no method be provided therein, or if a method be provided and any party 
thereto shall fail to avail himself of such method, or if for any other reason there 
shall be a lapse in the naming of an arbitrator or arbitrators or umpire, or in filling a 
vacancy, then upon the application of either party to the controversy the court 
shall designate and appoint an arbitrator or arbitrators or umpire, as the case may 
require, who shall act under the said agreement with the same force and effect as if 
he or they had been specifically named therein; and unless otherwise provided in the 
agreement the arbitration shall be by a single arbitrator. 

Sec. 6. That any application to the court hereunder shall be made and heard in the 
manner provided by law for the making and hearing of motions, except as otherwise 
herein expressly provided. 

Sec. 7. That the arbitrators selected either as prescribed in this Act or otherwise, 
or a majority of them, may summon in writing any person to attend before them or 
any of them as a witness and in a proper case to bring with him or them any book, 
record, document, or paper which may be deemed material as evidence in the case. 
The fees for such attendance shall be the same as the fees of witnesses before masters 
of the United States court. Said summons shall issue in the name of the arbitrator 
or arbitrators, or a majority of them, and shall be signed by the arbitrators, or a 
majority of them, and shall be directed to the said person and shall be served in the 
same manner as subpoenas to appear and testify before the court; if any person or 
persons so summoned to testify shall refuse or neglect to obey said summons, upon 
petition the United States court in and for the district in which such arbitrators, or a 
majority of them, are sitting may compel the attendance of such person or persons 
before said arbitrator or arbitrators, or punish said person or persons for contempt in 
the same manner now provided for securing the attendance of witnesses or their 
punishment of neglect or refusal to attend in the courts of the United States. 


Sec. 8. That if the basis of jurisdiction be a cause of action otherwise justiciable 
in admiralty, then, notwithstanding anything herein to the contrary, the party 
claiming to be aggrieved may begin his proceeding hereunder by libel and seizure of 
the vessel or other property of the other party according to the usual course of ad- 
miralty proceedings, and the court shall then have jurisdiction to direct the parties to 
proceed with the arbitration and shall retain jurisdiction to enter its decree upon the 
award. . 

Sec. 9. If the parties in their agreement have agreed that a judgment of the court 
shall be entered upon the award made pursuant to the arbitration, and shall specify 
the court, then at any time within one year after the award is made any party to the 
arbitration may apply to the court so specified for an order confirming the award, 
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and thereupon the court must grant such an order unless the award is vacated 
modified, or corrected as prescribed in the next two sections. If no court is specified 
in the agreement of the parties, then such application may be made to the United 
States court in and for the district within which such award was made. Notice of 
the application shall be served upon the adverse party, and thereupon the court 
shall have jurisdiction of such party as though he had appeared generally in the pro- 
ceeding. If the adverse party is a resident of the district within which the award 
was made, such service shall be made upon the adverse party or his attorney as 
prescribed by law for service of notice of motion in an action in the same court. If 
the adverse party shall be a non-resident, then the notice of the application shall be 
served by the marshal of any district within which the adverse party may be found 
in like manner as other process of the court. 


Sec. 10. That in either of the following cases the United States court in and for 
the district wherein the award was made may make an order vacating the award 
upon the application of any party to the arbitration — 

(a) Where the award was procured by corruption, fraud, or undue means. 

(b) Where there was evident partiality or corruption in the arbitrators, or either of 
them. 

(c) Where the arbitrators were guilty of misconduct in refusing to postpone the 
hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and 
material to the controversy; or of any other misbehavior by which the rights of any 
party have been prejudiced. 

(d) Where the arbitrators exceeded their powers, or so imperfectly executed them 
that a mutual, final, and definite award upon the subject matter submitted was not 
made. 

(e) Where an award is vacated and the time within which the agreement required 
the award to be made has not expired the court may, in its discretion, direct a re- 
hearing by the arbitrators. 

Sec. r1. That in either of the following cases the United States court in and for 
the district wherein the award was made may make an order modifying or correcting 
the award upon the application of any party to the arbitration — 

(a) Where there was an evident material miscalculation of figures or an evident 
material mistake in the description of any person, thing, or property referred to in 
the award. 

(b) Where the arbitrators have awarded upon a matter not submitted to them, 
unless it is a matter not affecting the merits of the decision upon the matters sub- 
mitted. 

(c) Where the award is imperfect in matter of form not affecting the merits of the 
controversy. 

The order may modify and correct the award, so as to effect the intent thereof and 
promote justice between the parties. 

Sec. 12. That notice of a motion to vacate, modify, or correct an award must be 
served upon the adverse party or his attorney within three months after the award is 
filed or delivered. If the adverse party is a resident of the district within which the 
award was made, such service shall be made upon the adverse party or his attorney 
as prescribed by law for service of notice of motion in an action in the same court. 
If the adverse party shall be a non-resident then the notice of the application shall 
be served by the marshal of any district within which the adverse party may be found 
in like manner as other process of the court. For the purposes of the motion any 
judge who might make an order to stay the proceedings in an action brought in the 
same court may make an order, to be served with the notice of motion, staying the 
proceedings of the adverse party to enforce the award. 

Sec. 13. That the party moving for an order confirming, modifying, or correcting 
an award shall, at the time such order is filed with the clerk for the entry of judg- 
ment thereon, also file the following papers with the clerk: 
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(a) The agreement; the selection or appointment, if any, of an additional arbi- 
trator or umpire; and each written extension of the time, if any, within which to 
make the award. 

(6) The award. 

(c) Each notice, affidavit, or other paper used upon an application to confirm, 
modify, or correct the award, and a copy of each order of the court upon such an 
application. 

The judgment shall be docketed as if it was rendered in an action. 

The judgment so entered shall have the same force and effect, in all respects, as, 
and be subject to all the provisions of law relating to, a judgment in an action; and 
it may be enforced as if it had been rendered in an action in the court in which it is 
entered. 


Sec. 14. That this Action may be referred to as “The United States Arbitration 
Act.” 


Sec. 15. That all Acts and parts of Acts inconsistent with this Act are hereby re- 
pealed, and this Act shall take effect on and after the rst day of January next after. 
its enactment, but shall not apply to contracts made prior to the taking effect of this 
Act. 


THE NEW YORK ARBITRATION ACT 


(Chapter 275, Laws of 1920, in effect April 19, 1920) 
ARTICLE 1. SHort TITLE 
Section 1. Short Title. This chapter shall be known as the “Arbitration Law.” 
ARTICLE 2. GENERAL PROVISIONS 


Section 2. Validity of arbitration agreements. A provision in a written contract to 
settle by arbitration a controversy thereafter arising between the parties to the con- 
tract, or a submission hereafter entered into of an existing controversy to arbitration 
pursuant to title 8 of chapter 17 of the code of civil procedure, or article 83 (now 84) 
of the Civil Practice Act, shall be valid, enforceable and irrevocable, save upon such 
grounds as exist at law or in equity for the revocation of any contract. 

Section 3. Remedy in case of default. A party aggrieved by the failure, neglect or 
refusal of another to perform under a contract or submission providing for arbitra- 
tion, described in section two hereof, may petition the supreme court, or a judge 
thereof, for an order directing that such arbitration proceed in the manner provided 
for in such contract or submission. Eight days’ notice in writing of such application 
shall be served upon the party in default. Service thereof shall be made in the man- 
ner provided by law for personal service of a summons. The court, or a judge 
thereof, shall hear the parties, and upon being satisfied that the making of the con- 
tract or submission or the failure to comply therewith is not in issue, the court, or 
the judge thereof, hearing such application, shall make an order directing the parties 
to proceed to arbitration in accordance with the terms of the contract or submission. 
If the making of the contract or submission or the default be in issue, the court, or 
the judge thereof, shall proceed summarily to the trial thereof. If no jury trial be 
demanded by either party, the court, or the judge thereof, shall hear and determine 
such issue. Where such an issue is raised, any party may, on or before the return 
day of the notice of application, demand a jury trial of such issue, and if such de- 
mand be made, the court, or the judge thereof, shall make an order referring the 
issue or issues to a jury in the manner provided by law for referring to a jury issues 
in an equity action. If the jury find that no written contract providing for arbitration 
was made or submission entered into, as the case may be, or that there is no default, 
the proceeding shall be dismissed. If the jury find that a written contract providing 
for arbitration was made or submission was entered into and there is a default in the 
performance thereof, the court, or the judge thereof, shall make an order summarily 
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directing the parties to the contract or submission to proceed with the arbitration in 
accordance with the terms thereof. 


Section 4. Provision in case of failure to name arbitrator or umpire. If, in the con- 
tract for arbitration or in the submission, described in section 2, provision be made 
for a method of naming or appointing an arbitrator or arbitrators or an umpire, such 
method shall be followed; but if no method be provided therein, or if a method be 
provided and any party thereto shall fail to avail himself of such method, or for any 
other reason there shall be a lapse in the naming of an arbitrator or arbitrators or 
umpire, or in filling a vacancy, then, upon application by either party to the contro- 
versy, the supreme court, or a judge thereof, shall designate and appoint an arbitra- 
tor or arbitrators or umpire, as the case may require, who shall act under the said 
contract or submission with same force and effect as if he or they had been spe- 
cifically named therein; and unless otherwise provided, the arbitration shall be by 
a single arbitrator. 


Section 4-a. Enforceability of award in certain cases. Where pursuant to a provision in 
a written contract to settle by arbitration a controversy thereafter arising between the 
parties to the contract, or a submission described in section two hereof, an award has 
been, or is hereafter rendered, without previous application to the supreme court, or 
a judge thereof, as required by section three hereof, such award shall notwithstanding 
anything contained in section three hereof be valid and enforceable according to its 
terms, subject, nevertheless, to the provisions of this section. At any time before a 
final judgment shall have been given in proceedings to enforce any such award 
whether in the courts of the State of New York, or elsewhere, any party to the ar- 
bitration who has not participated therein may apply to the supreme court, or a 
judge thereof, to have all or any of the issues hereinafter mentioned determined, 
and if, upon any such application the court, or a judge thereof, or a jury, if one be 
demanded, shall determine that no written contract providing for arbitration was 
made, or submission entered into, as the case may be, or that such party was not in 
default by failing to comply with the terms thereof, or that the arbitrator, arbitra- 
tors and, or umpire was, or were not appointed or did not act, pursuant to the 
written contract, then and in any such case, the award shall thereupon become in- 
valid and unenforceable. Where any such application is made any party may demand 
a jury trial of all or any of such issues, and if such a demand be made, the court or 
a judge thereof shall make an order referring the issue or issues to a jury in the 
manner provided by law for referring to a jury issues in an equity action. Chapter 
352 of the Laws of 1927, effective March 29, 1927. 


Section 5. Stay of proceedings brought in violation of an arbitration agreement or sub- 
mission. If any suit or proceeding be brought upon any issue otherwise referable to 
arbitration under a contract or submission described in section 2, the supreme court, 
or a judge thereof, upon being satisfied that the issue involved in such suit or pro- 
ceeding is referable to arbitration under a contract containing a provision for arbi- 
tration or under a submission described in section 2, shall stay the trial of the action 
until such arbitration has been had in accordance with the terms of the agreement. 


Section 6. Applications to be heard as motions. Any application to the court, or a 
judge thereof, hereunder shall be made and heard in the manner provided by law for 
the making and hearing of motions, except as otherwise herein expressly provided. 


Section 6-a. Arbitration a special proceeding. Arbitration of a controversy under a 
contract or submission described in section two shall be deemed a special proceeding, 
of which the court specified in the contract or agreement of submission, or if none be 
specified, the supreme court, shall have the like jurisdiction, for all purposes, as of a 
submission pursuant to article eighty-four of the civil practice act. Chapter 341 of 
the Laws of 1923, effective May 21, 1923. 
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ARTICLE 3. APPLICATION OF CERTAIN SECTIONS OF THE CoDE oF CIVIL 
PROCEDURE AND REPEAL AND AMENDMENT OF CERTAIN 
OrHER Provisions THEREOF 


Section 7. Repeal of provisions of code of civil procedure. 
Section 8. Application of certain sections of code of civil procedure. 
Section 9. Amendment of certain section of code of civil procedure. 


Section 7. Repeal of provisions of code of civil procedure. Sections twenty-three 
hundred and eighty-three, twenty-three hundred and eighty-four and twenty-three 
hundred and eighty-five of chapter seventeen, title eight, of the code of civil proce- 
dure are hereby repealed. 


Section 8. Application of certain sections of code of civil procedure and the civil 
practice act. The provisions of sections twenty-three hundred and sixty-five to 
twenty-three hundred and eighty-six of the code of civil procedure, both inclusive, 
except sections twenty-three hundred and eighty-three, twenty-three hundred and 
eighty four and twenty-three hundred and eighty-five, and the corresponding sec- 
tions of the civil practice act, namely, sections fourteen hundred and ten to fourteen 
hundred and thirty-one, both inclusive, except sections fourteen hundred and twenty- 
eight, fourteen hundred and twenty-nine and fourteen hundred and thirty, so far as 
practicable and consistent with this chapter, shall apply to an arbitration agreement 
under this chapter, and for such purpose the arbitration agreement shall be deemed 
a submission to arbitration. Wherever in such sections reference is made to the 
court specified in the submission, the supreme court shall have jurisdiction of the 
subject matter if no court be specified in the arbitration agreement. 

Amended by L. 1921, ch. 14, sec. 2, in effect April 15, 1921. 


Section 9. Amendment of certain section of code of civil procedure. Section 
twenty-three hundred and eighty-two of the code of civil procedure is hereby 
amended to read as follows: 


Sec. 2382. Where a party dies after making a submission either as prescribed in 
this title or otherwise, if the submission contains a stipulation, authorizing the entry 
of a judgment upon the award, the award may be confirmed, vacated, modified, or 
corrected, upon the application of, or upon notice to, his executor or administrator, 
or a temporary administrator of his estate; or, where it relates to real property, his 
heir or devisee, who has succeeded to his interest in the real property. Where a 
committee of the property, or of the person, of a party to a submission is appointed, 
the award may be confirmed, vacated, modified, or corrected, upon the application 
of, or notice to, a committee of the property; but not otherwise. In a case specified 
in this section, a judge of the court may make an order, extending the time within 
which notice of a motion to vacate, modify, or correct the award must be served. 
Upon confirming an award, where a party has died since it was filed or delivered, 
the court must enter judgment in the name of the original party; and the proceed- 
ings thereupon are the same, as where a party dies after a verdict. 


ARTICLE 4. TIME OF TAKING EFFECT 


Section 10. Time of taking effect. 
Section 10. Time of taking effect. This act shall take effect immediately. 


ARTICLE 3. Crvit PRActice (Art. 84). ARBITRATION 


Sec. 1448. Submission to arbitration. Except as otherwise prescribed in this sec- 
tion, two or more persons may submit to the arbitration of one or more arbitrators 
any controversy existing between them at the time of the submission, which may be 
the subject of an action. 

A submission of a controversy to arbitration cannot be made, either as prescribed 
in this article or otherwise, in either of the following cases: 





ANNEX II 213 


1. Where one of the parties to the controversy is an infant, or a person incompe- 
tent to manage his affairs by reason of lunacy, idiocy or habitual drunkenness. 

2. Where the controversy arises respecting a claim to an estate in real property, 
in fee or for life. 

But where a person capable of entering into a submission has knowingly entered 
into the same with a person incapable of so doing, as prescribed in subdivision first 
of this section, the objection on the ground of incapacity can be taken only in behalf 
of the person so incapacitated. 

The second subdivision of this section does not prevent the submission of a claim 
to an estate for years, or other interest for a term of years, or for one year or less, 
in real property; or of a controversy respecting the partition of real property be- 
tween joint tenant or tenants in common; or of a controversy respecting the bound- 
aries of lands or the admeasurement of dower. 


Sec. 1449. Contents of submission. A submission authorized by the last section 
shall be in writing, duly acknowledged or proved, and certified, in like manner as a 
deed to be recorded. The submission may provide that a judgment of a specified 
court of record shall be rendered upon the award made pursuant to the submission. 
If the supreme court is thus specified, the submission may also specify the county in 
which the judgment shall be entered. If it does not, the judgment may be entered 
in any county. 

Sec. 1450. Appointment of additional arbitrator or umpire. Where a submission is 
made as prescribed in this article, an additional arbitrator or an umpire cannot be 
selected or appointed unless the submission expressly so provides. Where a submis- 
sion made, either as prescribed in this article or otherwise provides that two or more 
arbitrators therein designated may select or appoint a person as an additional arbi- 
trator, or as an umpire, the selection or appointment must be in writing. An addi- 
tional arbitrator or umpire must sit with the original arbitrators upon the hearing. 
If testimony has been taken before his selection or appointment, the matter must be 
reheard, unless a rehearing is waived in the submission or by the subsequent written 
consent of the parties or their attorneys. 


Sec. 1451. Hearings by arbitrators. Subject to the terms of the submission, if any 
are specified therein, the arbitrators selected as prescribed in this article must ap- 
point a time and place for the hearing of the matters submitted to them, and must 
cause notice thereof to be given to each of the parties. They, or a majority of them, 
may adjourn the hearing from time to time upon the application of either party for 
good cause shown or upon their own motion, but not beyond the day fixed in the 
submission for rendering their award, unless the time so fixed is extended by the 
written consent of the parties to the submission or their attorneys. 


Sec. 1452. Oath of Arbitrators. Before hearing any testimony, arbitrators selected 
either as prescribed in this article or otherwise must be sworn, by an officer author- 
ized by the law to administer an oath, faithfully and fairly to hear and examine the 
matiers in controversy and to make a just award according to the best of their un- 
derstanding, unless the oath is waived by the written consent of the parties to the 
submission or their attorneys. 


Sec. 1453. Power of arbitrators. The arbitrators selected either as prescribed in 
this article or otherwise, or a majority of them, may require any person to attend 
before them as a witness; and they have, and each of them has, the same powers 
with respect to all the proceedings before them which are conferred upon a board or 
a member of a board authorized by law to hear testimony. All the arbitrators se- 
lected as prescribed in this article must meet together and hear all the allegations 
and proofs of the parties; but an award by a majority of them is valid unless the 
concurrence of all is expressly required in the submission. 


Sec. 1454. Fees and expenses of arbitrators. Unless it is otherwise expressly pro- 
vided in the submission, the award may require the payment, by either party, of the 
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arbitrators’ fees, not exceeding the fees allowed to a like number of referees in the 
supreme court; and also their expenses. 

Sec. 1455. Requirements as to award. To entitle the award to be enforced, as pre- 
scribed in this article, it must be in writing; and, within the time limited in the sub- 
mission, if any, subscribed by the arbitrators making it; acknowledged or proved, 
and certified, in like manner as a deed to be recorded; and either filed in the office of 
the clerk of the court in which, by the submission, judgment is authorized to be en- 
tered upon the award, or delivered to one of the parties or his attorney. 


Sec. 1456. Motion to confirm award. At any time within one year after the award 
is made, as prescribed in the last section, any party to the submission may apply to 
the court specified in the submission for an order confirming the award; and there- 
upon the court must grant such an order unless the award is vacated, modified or 
corrected, as prescribed in the next two sections. Notice of the motion must be 
served upon the adverse party to the submission, or his attorney, as prescribed by 
law for service of notice of a motion upon an attorney in an action in the same court. 
In the supreme court, the motion must be made within the judicial district embrac- 
ing the county where the judgment is to be entered. 


Sec. 1457. Motion to vacate award. In either of the following cases, the court 
specified in the submission must make an order vacating the award, upon the appli- 
cation of either party to the submission: 

1. Where the award was procured by corruption, fraud or other undue means. 

2. Where there was evident partiality or corruption in the arbitrators or either of 
them. 

3. Where the arbitrators were guilty of misconduct in refusing to postpone the 
hearing upon sufficient cause shown, or in refusing to hear evidence pertinent and 


material to the controversy; or of any other misbehavior by which the rights of any — 


party have been prejudiced. 

4. Where the arbitrators exceeded their powers, or so imperfectly executed them, 
that a mutual, final and definite award upon the subject-matter submitted was not 
made. 

Where an award is vacated, and the time within which the submission requires 
the award to be made has not expired, the court, in its discretion, may direct a re- 
hearing by the arbitrators. 

Sec. 1458. Motion to modify or correct award. In either of the following cases, the 
court specified in the submission must make an order modifying or correcting the 
award, upon the application of either party to the submission: 

1. Where there was an evident miscalculation of figures, or an evident mistake in 
the description of any person, thing or property referred to in the award. 

2. Where the arbitrators have awarded upon a matter not submitted to them, not 
affecting the merits of the decision upon the matters submitted. 

3. Where the award is imperfect in a matter of form not affecting the merits of 
the controversy, and, if it had been a referee’s report, the defect could have been 
amended or disregarded by the court. 

The order may modify and correct the award so as to affect the intent thereof 
and promote justice between the parties. 

Sec. 1459. Notice of motion and stay. Notice of a motion to vacate, modify or 
correct an award must be served upon the adverse party to the submission, or his 
attorney, within three months after the award is filed or delivered, as prescribed by 
law for service of notice of a motion upon an attorney in an action. For the pur- 
poses of the motion, any judge who might make an order to stay the proceedings in 
an action brought in the same court may make an order, to be served with the no- 
tice of motion, staying the proceedings of the adverse party to enforce the award. 


Sec. 1460. Costs on vacating award. Where the court vacates an award, costs, not 
exceeding twenty-five dollars and disbursements may be awarded to the prevailing 
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party; and the payment thereof may be enforced in like manner as the payment of 
costs upon a motion in an action. 


Sec. 1461. Entry of judgment on award and costs. Upon the granting of an order 
confirming, modifying or correcting an award, judgment may be entered in conform- 
ity therewith, as upon a referee’s report in an action, except as is otherwise pre- 
scribed in this article. Costs of the application and of the proceedings subsequent 
thereto, not exceeding twenty-five dollars and disbursements, may be awarded by the 
court in its discretion. If awarded, the amount thereof must be included in the 
judgment. 

Sec. 1462. Judgment-roll. Immediately after entering judgment, the clerk must 
attach together and file the following papers, which constitute the judgment-roll: 

1. The submission; the selection or appointment, if any, of an additional arbitra- 
tor, or umpire, and each written extension of the time, if any, within which to make 
the award. 

2. The award. 

3. Each notice, affidavit or other paper used upon an application to confirm, 
modify or correct the award, and a copy of each order of the court upon such an 
application. 

4. A copy of the judgment. 

The judgment may be docketed as if it was rendered in an action. 


Sec. 1463. Effect of judgment and enforcement. The judgment so entered has the 
same force and effect, in all respects as, and is subject to all the provisions of law 
relating to, a judgment in an action; and it may be enforced as if it had been 
rendered in an action in the court in which it is entered. 


Sec. 1464. Appeals. An appeal may be taken from an order vacating an award, 
or from a judgment entered upon an award, as from an order or judgment in an 
action. The proceedings upon such an appeal, including the judgment thereupon 
and the enforcement of the judgment, are governed by the provisions (of statute and 
rule regulating appeals in actions) as far as they are applicable. 


Sec. 1465. Death or incompetency of party. Where a party dies (after making a 
submission either as prescribed in this article or otherwise), if the submission con- 
tains a stipulation authorizing the entry of a judgment upon the award, the award 
may be confirmed, vacated, modified or corrected, upon the application of, or upon 
notice to, his executor or administrator, or a temporary administrator of his estate; 
or, where it relates to real property, his heir or devisee who has succeeded to his in- 
terest in the real property. Where a committee of the property or of the person of 
a party (to a submission) is appointed, the award may be confirmed, vacated, modi- 
fied or corrected, upon the application of or notice to, a committee of the property, 
but not otherwise. In a case specified in this section, a judge of the court may make 
an order extending the time within which notice of a motion to vacate, modify or 
correct the award must be served. Upon confirming an award, where a party has 
died since it was filed or delivered, the court must enter judgment in the name of 
the original party; and the proceedings thereupon are the same as where a party 
dies after a verdict. 

Sec. 1466 to 1468 repealed. 

Sec. 1469. Application of this article. This article does not affect any right of 
action in affirmance, disaffirmance, or for the modification of a submission, made 
either as prescribed in this article or otherwise, or upon an instrument collateral 
thereto, or upon an award made or purporting to be made in pursuance thereof. 
And, except as otherwise expressly prescribed therein, this article does not affect a 
submission made otherwise than as prescribed therein, or any proceedings taken pur- 
suant to such a submission, or any instrument collateral thereto. 
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ARBITRATION RULES 
OF THE 
AMERICAN ARBITRATION ASSOCIATION 


(APPLICABLE UNDER THE NEW YORK ARBITRATION LAW AND SIMILAR LAWS) 
Article VII, Section 3 of the By-Laws of the American Arbitration Association: 

There shall be an Arbitration Committee of not less than three Directors, ap- 
pointed by the President, which shall have general charge of the Arbitral Tribunal 
and which shall formulate rules for its conduct and decide upon the qualifications 
of arbitrators and nominate arbitrators for the consideration of the Executive 
Committee. 

The arbitrators nominated by this Committee and appointed with the approval 
of the Executive Committee shall receive a certificate of appointment duly signed 
by the proper officer or officers of the Association. When called upon, they shall 
serve without compensation unless the parties to the controversy request that an 
exception be made and the approval of the Arbitration Committee be secured. 
Appointments to the National Panel of Arbitrators shall be for one year and may 
be renewed in the discretion of the Executive Committee upon the recommenda- 
tion of the Arbitration Committee. 

In accordance with the above provision, the Arbitration Committee adopts the 
following Rules, to be known as the American Arbitration Association Rules, for the 
settlement of disputes arising between its members, or between its members and 
non-members, or between non-members, who may wish to submit their differences 
hereunder. 

1. Duties of Secretary. The Arbitration Committee shall appoint a Secretary and 
such assistant secretaries as may be necessary. The Secretary shall render all 
necessary assistance to the Arbitration Committee, to the arbitrators, or to the 
parties, and shall furnish, on application, the forms and papers required; and he 
shall obtain and file copies of all necessary documents. He shall receive all fees and 
disburse all moneys and keep a record thereof, under the supervision of the Arbitra- 
tion Committee; and shall perform such other duties as it may prescribe. 

2. Initial Proceedings. Any party desiring to arbitrate under these rules and/or 
to use the facilities provided by the American Arbitration Association shall notify the 
Secretary, indicating in writing the nature of the controversy. Immediately upon 
receipt of such notice the Secretary will ascertain whether the dispute arises under 
a clause in a contract, or otherwise. He shall notify the defending party and en- 
deavor to secure within a period of seven days his consent to the arbitration. When 
the defending party consents to arbitration, the parties shall agree upon the number 
of arbitrators to be selected. The parties shall then execute a submission. 

3. Submission. The Submission shall be prepared in triplicate, in form provided 
by law. One copy shall be acknowledged before a Notary Public or other duly 
authorized public officer and shall be filed with the Secretary; each party shall be 
entitled to a copy. When the submission is not signed by the principal, the Arbi- 
tration Committee may require proof of the authority of the person signing. 

The Submission shall contain an accurate and concise statement of the matter in 
controversy, together with a sufficient description of the commodity, if any be 
involved, to permit its identification by the arbitrators, and it shall specify the rules 
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under which the arbitration is to be conducted. The Submission shall specify that 
the parties agree to abide by the award and to the entry of the judgment thereon 
in the court having jurisdiction. 

4. Appointment of Arbitrators. The parties may select by agreement one or more 
arbitrators. The Secretary shall submit to each party an identical list of names 
from which the parties may select an arbitrator or abritrators. Whenever either 
or both of the parties are proceeding under these Rules, and they fail, within a 
period of seven days from the receipt of such list or lists, to make a selection there- 
from, the Arbitration Committee shall appoint the arbitrator or arbitrators. 

Arbitrators shall be drawn from the National Panel, but selection need not be 
confined to such Panel if the parties agree upon a qualified person or persons whose 
name (or names) is not contained thereon. 

5. Qualifications of Arbitrators. No member of the National Panel, nor any 
other person called upon to act as arbitrator, shall serve in any case wherein he has 
a personal or financial interest, or any secret interest, or any preconceived opinion 
which would constitute a bias in favor of or in opposition to either party; or when- 
ever his past or present business connections with either party are such as to imperil 
the impartiality of his award. The parties may, however, waive in writing any 
objections which might exist on the preceding grounds. In the event of a dispute 
arising concerning such qualification the decision of the Arbitration Committee shall 
be final. 

6. Vacancies. The Arbitration Committee shall have power to declare the position 
of any arbitrator vacant by reason of illness, death, resignation, or any other in- 
ability to act, or upon refusal, neglect or other disqualification, and its decision 
shall be final. Vacancies shall be filled in the same manner as the original appoint- 
ment; provided, however, that when the parties fail to agree the Arbitration Com- 
mittee shall fill such vacancy. 

Upon appointment of any new arbitrator he and the remaining arbitrators shall 
meet and agree as to the manner of conducting and proceeding with the arbitration 
in view of the substitution of arbitrator; but if the arbitrators fail, neglect or refuse 
to agree, within such time as the Arbitration Committee may deem reasonable, 
then the Arbitration Committee shall make a rule or order in accordance with 
which the arbitrators shall proceed; and such rule and order shall be final, con- 
clusive and binding on all the parties. 

7. Oath of Arbitrators. Before proceeding with the first hearing in the contro- 
versy, each arbitrator shall take an oath faithfully, fairly, and impartially to admit, 
hear, and examine all evidence submitted in relation to the controversy, and to 
make a just award in accordance with his understanding of such evidence. If the 
parties waive this requirement in writing, the oath need not be administered. 

8. Hearings. Hearings shall be held as soon as practicable, the Secretary allow- 
ing a notice of five days to all persons required to be present. Hearings shall be 
held at the offices of the American Arbitration Association or at any place con- 
venient to the parties, or at any place where the commodity, if any be involved, may 
be readily examined. No hearing shall be held on the premises of either party unless 
the parties mutually agree as to such premises. 

The proceedings shall not be public unless so authorized by the parties. Members 
of the Arbitration Committee and the Secretary, or any other persons authorized by 
the Arbitration Committee or agreed upon by both parties or required by the arbitra- 
tors, may be present at any of the hearings. Either party, if he so desires, may be 
represented by counsel; but where such is his intention he shall notify the Secretary 
three days prior to the date set for the first hearing. The Secretary will immediately 
notify the other party in order that he may avail himself of a like privilege. 

Arbitration records shall be open on the written order of the Arbitration Com- 
mittee or upon the mutal agreement of the parties. 

The arbitrators shall hear first the complaining party and his witnesses; then the 
defending party and his witnesses. All evidence shall be taken in the presence of 
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both parties. Each party shall have the amplest opportunity of establishing his 
claim and no restriction shall be placed upon either party which might tend to 
prejudice his interests. The arbitrators may reject any and all evidence which they 
consider immaterial and/or irrelevant. 

; The arbitrators may require all persons testifying to be sworn but, in their discre- 
tion, the oath may be waived by the mutual consent of the parties — in which case 
such waiver shall be recorded in the minutes of the hearing. In the conduct of the 
hearings legal rules of evidence or other technical requirements need not be observed. 

Stenographic records of testimony will not be taken unless either or both parties 
so request and provide funds for the same. 

9. Waiver of Oral Hearings. If the parties to a controversy, having executed 
the Submission, agree in writing to waive oral hearings, they shall submit to the 
Secretary their contentions in writing, including a statement of fact, all written 
documents, statements from books of account or other evidence, all properly veri- 
fied, together with written arguments, and samples of commodities (where ques- 
tions of quality, size, etc., are involved). Upon receipt of the statement of facts 
and written arguments, the Secretary shall submit immediately a copy thereof to 
the respective parties and each shall have the right to make one reply thereto; but 
if either party shall fail to make such reply within seven days from the receipt 
thereof, he shall be deemed to have waived the right of reply. The file together 
with all the evidence shall then be submitted to the arbitrators. 

10. Fees from Parties. When the submission is filed, each party shall pay to 
the Secretary the following sums based upon the amount of the claim: Up to and 
including $2000 — $10 from each party. From $2000 to $5000— $20 from each 
party. Over $5000 — $25 from each party. 

For each additional hearing each party shall pay an additional sum equal to one- 
half of the fee paid for the first hearing. When the arbitration involves special 
expenses, these shall be paid in equal shares by the parties. The Arbitration Com- 
mittee may, in its discretion, remit the fees. 

11. Fees for Arbitrators. Arbitrators chosen from the National Panel shall serve 
without compensation, unless the parties enter into a special agreement to the 
contrary. Arbitrators shall, however, be reimbursed for actual expenses. 

12. Awards. The award of the arbitrators shall be made within twenty days 
after the hearings have been completed and the arbitrators have declared the pro- 
ceedings closed (or, if oral hearings have been waived, after all of the arbitrators 
have received the file), provided that the time may be extended by the mutual con- 
sent of the parties. If no award has been made within the time specified, the 
positions of the arbitrators shall be declared vacant by the Arbitration Committee. 
The award must be definite, certain, complete, and unambiguous; it shall determine 
specifically each point in controversy as set forth in the Submission and it shall not 
refer to any matter not so submitted. In the discretion of the arbitrators, the 
award may include the reasons for the conclusions reached. An award by a majority 
of the arbitrators shall be valid and binding. The award shall be made in writing 
and, after acknowledgment before a Notary Public or other duly authorized public 
officer, shall be filed with the Secretary who shall immediately furnish each party 
with a copy. 

Upon proper request, the Secretary shall furnish to either party, should such party 
desire it for the purposes of court proceedings, the full file containing among other 
things the executed copies of the award and of the Submission. 

13. Default Under Clause in Contract. When the claim submitted to the Secre- 
tary arises out of a written contract containing an arbitration clause, the procedure 
shall be as follows: 

Whenever the defaulting party (a) refuses to signify his willingness to arbitrate, 
or (8) refuses to attend, or to state or defend his case before the arbitrators at a 
properly designated hearing, the Secretary shall notify the other party of such de- 
fault and shall inform him concerning his legal remedies. 





14. Interpretation of Rules. Arbitrators shall apply these Rules in the manner 
best calculated to obtain a just and speedy determination of the controversy. When- 
ever a difference arises among the arbitrators concerning the interpretation of these 
Rules or concerning any matter not specifically covered by these Rules, the ques- 
tion shall be referred to the Arbitration Committee, and its decision shall be final. 

15. Special Rules. Whenever the foregoing Rules are not fully applicable or 
whenever an unusual or unforeseen situation arises, the Arbitration Committee, at 
the request of the parties, may adopt Special Rules to cover such conditions and 
in case of conflict between the foregoing Rules and such Special Rules the Special 
Rules shall prevail. | 

16. Amendments. The Arbitration Committee may from time to time amend — 
these Rules as it finds necessary. 
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ARBITRATION RULES OF THE AMERICAN ARBITRATION ASSOCIATION 
(Applicable Generally) 


The American Arbitration Association has adopted, for the use of parties to a 
dispute held outside of New York State and for the guidance of members of its 
National Panel of Arbitrators, the following General Rules in accordance with Sec- 
tion 3 of Article VII of its By-Laws which reads as follows: 

There shall be an Arbitration Committee of not less than three Directors, ap- 
pointed by the President, which shall have general charge of the Arbitral Tribunal 
and which shall formulate rules for its conduct and decide upon the qualifications 
of arbitrators and nominate arbitrators for the consideration of the Executive 
Committee. 

The arbitrators nominated by this Committee and appointed with the approval 
of the Executive Committee shall receive a certificate of appointment duly signed 
by the proper officer or officers of the Association. When called upon, they shall 
serve without compensation unless the parties to the controversy request that an 
exception be made and the approval of the Arbitration Committee be secured. 
Appointments to the National Panel of Arbitrators shall be for one year and may 
be renewed in the discretion of the Executive Committee upon the recommenda- 
tion of the Arbitration Committee. 

In accordance with the above provisions the American Arbitration Association is 
authorized to appoint in such localities in the United States as it may deem advis- 
able, one or more persons as Members of a National Panel of Arbitrators, to serve 
when called upon to settle a dispute arising out of a business contract, transaction 
or relationship; or for the purpose of promoting commercial peace in that locality. 


1. Initial Proceeding. Any party desiring to arbitrate under these Rules, or to 
call upon a Member of the National Panel for the purposes of an arbitration, may 
apply to the Secretary of the American Arbitration Association or to any Member 
of the National Panel, located in the community where the arbitration is to take 
place. Such party will, in his application, indicate the nature of the controversy and 
whether the parties have agreed upon arbitration. If no agreement has been 
reached, the Secretary or Member of the Panel receiving the application will en- 
deavor to bring the parties together and use his good offices for the purpose of ar- 
ranging for an arbitration. 

When both parties have consented to arbitration they will agree upon the number 
of arbitrators who shall be selected in accordance with Rule 3. The parties will then 
execute a submission, preferably upon the forms provided for that purpose by the 
American Arbitration Association. It is the duty of the Secretary or Member of the 
Panel to explain to both parties the nature of the proceedings, and the cost thereof, 
and to furnish them, upon request, with the necessary forms, papers or information. 


2. Submission. The submission shall be prepared in the form required by the 
state arbitration law; but if no specific form is required, the submission shall be 
prepared in the manner prescribed by these rules, namely, three copies in writing, 
with the signatures of each party acknowledged before a notary public or other of- 
ficial authorized to take acknowledgments. Each party shall be entitled to a copy 
and the arbitrator shall retain a copy. The submission shall contain an accurate 
and concise statement of the matter in controversy, shall name the rules under which 
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the arbitration is to be conducted, and shall indicate that the parties agree to abide 
by the award. It shall also contain the name of the arbitrator if he has been 
selected. 

When the submission is entered into and the arbitrator or arbitrators are named 
he or they should notify the American Arbitration Association in order that it may 
place any available information at the service of the arbitrators. 

Where, under the arbitration law of the jurisdiction, the filing of a submission 
in the proper court is essential to its enforcement or to the enforcement of the award, 
the arbitrator should advise the parties of this requirement and ascertain whether 
the submission has been properly filed in such court. 

The Secretary of the American Arbitration Association will furnish each arbitrator 
with the necessary forms, but these should be adapted to the appropriate law, if any, 
by the arbitrator. 


3. Appoiniment of Arbitrators. The parties to a controversy may select by agree- 
ment one or more arbitrators. For this purpose, the Secretary of The American 


Arbitration Association will furnish to each party an identical list of names from . 


which they may select such arbitrators. Application for such a list may be made to 
the Secretary of the Association, or to any Member of its National Panel resident in 
the locality where the dispute is to be arbftrated. If each party has named an ar- 
bitrator and a third arbitrator is to be selected, application for a list for this specific 
purpose may be made in the same manner. 

If within a period of ten days from the receipt of such list or of subsequent lists 
which may be requested, the parties fail to agree upon an arbitrator, he shall be 
appointed by the Arbitration Committee of the American Arbitration Association 
or by a Member of the National Panel, resident in that district. 

Arbitrators shall be drawn from the National Panel, but selection need not be con- 
fined to such Panel if the parties agree upon a qualified person or persons whose 
name (or names) is not contained thereon. 


4. Qualifications of Arbitrators. No member of a National Panel nor any person 
called upon to act as arbitrator under these rules, shall serve in any case wherein 
he has a personal or financial interest; or where he is related to either party; or 
where he has any preconceived opinion which would prejudice the interests of either 
party; or where his business connections are such as to affect the impartiality of his 
decision. When any of these relations are disclosed to both parties and they waive, 
in writing, all such objections as might arise on the preceding grounds, the arbitrator 
may act, but is advised against so doing. In the event of a doubt concerning the 
qualifications of an arbitrator to act in any particular case, the matter may be re- 
ferred to The American Arbitration Association for decision. 


5. Authority of an Arbitrator. The authority of an arbitrator in any particular 
controversy runs from the time of his designation until the award is made and 
delivered, unless that authority is revoked by the parties in accordance with the 
law of the jurisdiction. The duty of an arbitrator is to hear and determine the mat- 
ter in controversy in accordance with the submission and with the rules and with 
the prevailing arbitration laws. His authority is limited to the actual questions 
submitted. In arriving at a decision the arbitrator has a responsibility as great as 
that of a judge, and, while not bound by principles of law or technical rules of 
evidence, he should be actuated by similar principles of justice and rules of conduct. 

Should a Member of the National Panel become aware of a commercial dispute in 
his locality he may tender his good offices to either or both parties for the purpose 
of initiating a settlement through arbitration. 


6. Vacancies. Vacancies caused by illness, death, resignation or other inability 
or refusal to act shall be filled in the same manner in which the original appoint- 
ment was made or in the manner provided by law, if any there be. Upon the ap- 
pointment of any person to fill a vacancy he and the remaining arbitrators and the 
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parties shall meet and the substitute arbitrator shall be advised of what has al- 
ready taken place and the present status of the matter and he shall act with the 
other arbitrators in arranging for future hearings, if any be required. In case of any 
question as to the existence of such a vacancy, the matter shall be referred to the 


Arbitration Committee of The American Arbitration Association and its decision 
shall be final. 


7. Oaths. If the arbitration law provides that an arbitrator shall take an oath 
of office, it shall be administered unless the parties specifically waive the requirement. 
In such case, the arbitrator should assure himself that the waiver is in the form re- 
quired by law. Under these rules, it is preferable that an arbitrator take an oath 
(even though not so required by law) faithfully, fairly and impartially to admit and 
hear all evidence and to examine impartially all evidence submitted and to make a 
just award according to the best of his understanding. Whenever the arbitration 
law authorizes an arbitrator to swear witnesses, its provisions should be followed. 


8. Hearings. The parties to a controversy are entitled to a hearing. The time 
and place of such hearing should be arranged by the arbitrator as soon as practicable 
after the submission is executed, allowing at least five days’ notice to all persons 
required to be present. Hearings may be held at any place convenient to the parties 
and to the arbitrator, but not on the premises of either party, unless both parties 
have agreed thereto. The hearings shall be open only to such persons as are ap- 
proved by both parties and to such persons as the arbitrator requires to be present. 

If either party desires to be represented by counsel, he shall notify the other 
party at least: three days prior to the date set for the hearing in order that such 
party may avail himself of a like privilege. 

Such records as the parties may agree upon shall be kept of the hearing and they 
shall be open only to such persons as are approved by the parties. 

The arbitrator shall hear first the complaining party and his witnesses; then the 
defending party and his witnesses; and all evidence shall be taken in the presence of 
both parties. Each party shall have full opportunity to establish his claim and no 
restriction shall be placed upon either party which might tend to prejudice his in- 
terests. The arbitrators may reject any and all evidence which they consider im- 
material and/or irrelevant. 

The arbitrator shall admit and hear all pertinent and material evidence. In 
exercising the right to reject evidence, care should be taken not to exclude any 
evidence which is pertinent and material to the determination of the issue. 

Questions of law which arise during the hearing may be determined by the arbi- 
trator; but where the arbitration law of the jurisdiction requires the arbitrator, upon 
the request of either party, to refer such questions to the court or a judge thereof, 
the arbitrator, upon such demand, shall so refer the question. 


9. Fees. When the submission has been executed by the parties each party will 
deposit with the arbitrator (and if there be three or more, with the presiding arbi- 
trator,) the following sums, based upon the amount of the claim: Up to $2000, the 
sum of $10 each; from $2000 to $5000, the sum of $20 each; and over $5,000 the 
sum of $25 from each party. For each additional hearing, each party shall pay an 
additional sum of ten dollars ($10). From this fund the arbitrators shall pay the 
incidental expenses, such as rental of rooms for hearing, and travelling or other ex- 
penses actually incurred. Any unexpended balance shall be contributed to the local 
chamber of commerce or similar organization for such purposes as it sees fit; but if 
no such organization exists, or if for any reason the contribution is not acceptable, 
then such balance shall be remitted to the American Arbitration Association. The 
arbitrators shall file with the American Arbitration Association a statement showing 
the disbursements. No part of such fees shall be retained by the arbitrators as 
compensation. Arbitrators chosen from the National Panel serve on an honorary 
basis unless the parties voluntarily enter into an agreement to compensate the ar- 
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bitrators in which case the amount shall be fixed, in writing, by the parties in ad- 
vance, Such compensation shall be paid, after the award is rendered, from the funds 
deposited by the parties for that purpose. 


10. Award. Unless otherwise provided in the submission or in the arbitration 
law of the jurisdiction, the award of the arbitrator shall be made within 20 business 
days after the conclusion of the hearing; provided, however, that the time may be 
extended, in writing, by the mutual consent of the parties. If no award has been 
made within this time, and there has been no extension of time, the office of arbi- 
trator automatically becomes vacant. 

The award should be certain, definite and complete and it should dispose finally 
of all matters submitted. 

In the discretion of the arbitrator, the award may include the reasons for the 
decision; but it is not incumbent upon the arbitrator to do more than set forth 
his decision in definite and final terms. 

An award, made by a majority of the arbitrators, is binding unless otherwise 
provided by law; and unless the parties in the submission stipulate that the award 
shall be unanimous. 

The award shall be made in writing, signed by all or a majority of the arbitrators. 
It shall be acknowledged by a Notary Public or other officer authorized by law to 
take acknowledgments, unless such acknowledgment is not required by law. 

A copy shall be delivered by the arbitrator to each party, either personally or 
by registered mail, and if the law so requires a copy must be filed by the arbitrator 
with the court having jurisdiction to confirm, modify or vacate the award. 


11. Filing of Papers. After the award is made all available original documents 
and papers, except those submitted as evidence, shall be filed either with the local 
chamber of commerce or similar organization or with the American Arbitration 
Association, depending upon the agreement of the parties. Such papers shall be 
available to the proper party, upon written request, if required for legal action. 


12. Defaults. When a party to an arbitration agreement refuses to proceed with 
an arbitration, and such agreement is valid, irrevocable and enforceable under the 
arbitration law of the jurisdiction, the parties and the arbitrator will proceed in 
accordance with that law. The parties may consult counsel with respect to the pro- 
ceedings to enforce the agreement. 

When a party to an arbitration agreement refuses to proceed with an arbitration 
and such agreement is revocable under the arbitration law of the jurisdiction, the 
arbitrator is without power to proceed. 

Where either party neglects or refuses to abide by or perform an award, the ag- 
grieved party may take the legal action specified for the enforcement of awards 
by the arbitration law of the jurisdiction. 


13. Appeals. Unless provided for in the submission, the award is final and there 
shall be no appeal except on the matters provided for in the arbitration law of the 
jurisdiction in which the arbitration is held. 


14. Special Rules. Whenever the foregoing rules are not fully applicable or when- 
ever they are inconsistent with the requirements of the arbitration law, the parties 
may adopt special rules to cover such conditions and in case of conflict the special 
rules shall take precedence over the general rules. 


15. Interpretation of Rules. Arbitrators shall apply these rules in the manner best 
calculated to insure a just and speedy hearing and determination of the controversy, 
and should any question arise concerning their meaning, which the arbitrators are 
unable to resolve to their satisfaction, such question shall be referred for inter- 
pretation to the American Arbitration Association. 
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| Use of Rules by Panels. Lay persons palaalae ss a controversy are entitled 
to us hie Tules by entering into a written agreement to arbitrate and by stating 
in the submission or clause that the arbitration is to be conducted in accordance 
with the General Rules of the American Arbitration Association; but any questions 
concerning their interpretation or applicability should be referred to the Association. 


17. Arbitration Law, These rules are subject to the provisions of the arbitration 
law of the jurisdiction in which the arbitration is held and information concerning 
such laws may be obtained from the American Arbitration Association. 
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ANNEX V 


DRAFT STATE ARBITRATION ACT , 
(Prepared by The American Arbitration Association) 


An Act To Make Valid and Enforceable Written Provisions or Agreements for 
the Arbitration of Disputes. 

Section 1. Validity of Arbitration Agreements. A provision in any written contract 
to settle by arbitration a controversy thereafter arising out of such contract, or out 
of the refusal to perform the whole or any part thereof, or an agreement in writing 
between two or more persons to submit to arbitration any controversy existing be- 
tween them at the time of the agreement to submit, shall be valid, irrevocable and 
enforceable, save upon such grounds as exist at law or in equity for the revocation 
of any contract. 

Section 2. Stay of Proceedings Brought in Violation of Arbitration Agreement. If 
any suit or proceeding be brought upon any issue referable to arbitration under an 
agreement in writing for such arbitration, the court in which such suit is pending, 
upon being satisfied that the issue involved in such suit or proceeding is referable to 
arbitration under such an agreement, shall on application of one of the parties stay 
the trial of the action until such arbitration has been had in accordance with the 
terms of the agreement, providing the applicant for the stay is not in default in 
proceeding with such arbitration. 

Section 3. Remedy in Case of Default — Jurisdiction — Petition and Notice — 
Hearing and Proceedings. The party aggrieved by the alleged failure, neglect or 
refusal of another to perform under a written agreement for arbitration may petition 
any court of record having jurisdiction of the parties or of the property for an order 
directing that such arbitration proceed in the manner provided for in such agree- 
ment. Five days’ notice in writing of such application shall be served upon the 
party in default. Service thereof shall be made in the manner provided by law for 
the service of asummons. The court shall hear the parties, and upon being satisfied 
that the making of the agreement for arbitration or the failure to comply therewith 
is not in issue, the court shall make an order directing the parties to proceed to 
arbitration in accordance with the terms of the agreement. If the making of the 
arbitration agreement or the failure, neglect, or refusal to perform the same be in 
issue, the court shall proceed summarily to the trial thereof. If no jury trial be 
demanded the court shall hear and determine such issue. Where such an issue is 
raised, either party may, on or before the return day of the notice of application, 
demand a jury trial of such issue, and upon such demand the court shall make an 
order referring the issue or issues to a jury called and impanelled in the manner 
provided for the trial of equity actions. If the jury find that no agreement in writing 
for arbitration was made or that there is no default in proceeding thereunder, the 
proceeding shall be dismissed. If the jury find that an agreement for arbitration 
was made in writing and that there is a default in proceeding thereunder, the court 
shall make an order summarily directing the parties to proceed with the arbitration 
in accordance with the terms thereof. 

Section 4. Appointment of Arbitrators. If, in the agreement, provision be made 
for a method of naming or appointing an arbitrator or arbitrators or an umpire 
such method shall be followed; but if no method be provided therein, or if a method 
be provided and any party thereto shall fail to avail himself of such method, or if for 
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any other reason there shall be a lapse in the naming of an arbitrator or arbitrators 
or an umpire, or in filling a vacancy, then upon the application of either party to 
the controversy the court aforesaid or the court in and for the (district or county) 
in which the arbitration is to be held shall designate and appoint an arbitrator or 
arbitrators or umpire, as the case may require, who shall act under the said agree- 
ment with the same force and effect as if he or they had been specifically named 
therein; and, unless otherwise provided in the agreement, the arbitration shall be 
by a single arbitrator. 

Section 5. Application Heard as Motions. Any application to the court hereunder 
shall be made and heard in the manner provided by law for the making and hearing 
of motions, except as otherwise herein expressly provided. 

Section 6. Witnesses — Summoning — Compelling Attendance. When more than 
one arbitrator is agreed to, all the arbitrators shall sit at the hearing of the case 
unless, by consent in writing, all parties shall agree to proceed with the hearing with 
a less number. The arbitrators selected either as prescribed in this act or otherwise, 
or a majority of them, may summon in writing any person to attend before them 
or any of them as a witness and in a proper case to bring with him or them any 
book, record, document, or paper which may be deemed material as evidence in the 
case. The fees for such attendance shall be the same as the fees of witnesses in 
courts of general jurisdiction. The summons shall issue in the name of the arbitrator 
or arbitrators, or a majority of them, and shall be signed by the arbitrator or 
arbitrators, or a majority of them, and shall be directed to the said person and 
shall be served in the same manner as subpoenas to appear and testify before 
the court; if any person or persons so summoned to testify shall refuse or neglect 
to obey said summons, upon petition the court in and for the (district or county) in 
which such arbitrators, or a majority of them, are sitting may compel the attend- 
ance of such person or persons before said arbitrator or arbitrators, or punish said 
person or persons for contempt in the same manner now provided for securing the 
attendance of witnesses or their punishment for neglect or refusal to attend in the 
courts of this State. 

Section 7. Depositions. Upon petition, approved by the arbitrators or by a 
majority of them, any court of record in and for the (district or county) in which 
such arbitrators, or a majority of them, are sitting may direct the taking of deposi- 
tions to be used as evidence before the arbitrators, in the same manner and for the 
same reasons as provided by law for the taking of depositions in suits or proceedings 
pending in the courts of record in this State. 

Section 8. Award. The award must be in writing and must be signed by the 
arbitrators or by a majority of them. 

Section 9. Motion to Confirm Award — Jurisdiction — Notice. At any time within 
one year after the award is made any party to the arbitration may apply to the 
court in and for the (district or county) within which such award was made, for an 
order confirming the award, and thereupon the court must grant such an order unless 
the award is vacated, modified, or corrected as prescribed in the next two sections. 
Notice in writing of the application shall be served upon the adverse party or his 
attorney five days before the hearing thereof. 

Section 10. Motion to Vacate Award — Grounds — Rehearing. In either of the 
following cases the court in and for the (district or county) wherein the award was 
made must make an order vacating the award upon the application of any party 
to the arbitration. 

(a) Where the award was procured by corruption, fraud or undue means. 

(b) Where there was evident partiality or corruption on the part of the arbitrators, 
or either of them. 

(c) Where the arbitrators were guilty of misconduct in refusing to postpone the 
hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and 
material to the controversy; or of any other misbehavior by which the rights of any 
party have been prejudiced. 
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(d) Where the arbitrators exceeded their powers, or so imperfectly executed them 

La a mutual, final and definite award upon the subject matter submitted was not 
e. 

Where an award is vacated and the time within which the agreement required 
the award to be made has not expired the court may, in its discretion, direct a 
rehearing by the arbitrators. 

Section 11. Motion to Modify or Correct Award— Grounds. In either of the 
following cases the court in and for the (district or county) wherein the award was 
made must make an order modifying or correcting the award upon the application 
of any party to the arbitration. 

(a) Where there was an evident material miscalculation of figures or an evident 
material mistake in the description of any person, thing, or property referred to in the 
award. 

(6) Where the arbitrators have awarded upon a matter not submitted to them 
=~, it is a matter not affecting the merits of the decision upon the matters sub- 
mitted. 

(c) Where the award is imperfect in matter of form not affecting the merits of the 
controversy. 

The order must modify and correct the award, so as to effect the intent thereof 
and promote justice between the parties. 

Section 12. Judgment Upon Award. Upon the granting of an order confirming, 
modifying or correcting an award, judgment may be entered in conformity therewith 
in the court wherein the order was granted. 

Section 13. Notice of Motions —When Made — Service— Stay of Proceedings. 
Notice of a motion to vacate, modify, or correct an award must be served upon the 
adverse party or his attorney within three months after the award is filed or de- 
livered, as prescribed by law for service of notice of a motion in an action. For 
the purposes of the motion any judge who might make an order to stay the pro- 
ceedings in an action brought in the same court may make an order, to be served 
with the notice of motion, staying the proceedings of the adverse party to enforce 
the award. 

Section 14. Record — Filing — Judgment — Effect and Enforcement. Any party 
to a proceeding for an order confirming, modifying or correcting an award shall, at 
the time such order is filed with the clerk for the entry of judgment thereon, also 
file the following papers with the clerk: 

(a) The agreement, the selection or appointment, if any, of an additional arbitrator 
or umpire, and each written extension of the time, if any, within which to make the 
award. 

(6) The award. 

(c) Each notice, affidavit, or other paper used upon an application to confirm, 
modify, or correct the award, and a copy of each order of the court upon such an 
application. 

The judgment shall be docketed as if it was rendered in an action. 

The judgment so entered shall have the same force and effect, in all respects, as, 
and be subject to all the provisions of law relating to, a judgment in an action; 
and it may be enforced as if it had been rendered in an action in the court in which 
- it is entered. 

Section 15. Appeals. An appeal may be taken from an order confirming, modify- 
ing, correcting or vacating an award, or from a judgment entered upon an award, as 
from an order or judgment in an action. 

Section 16. Title of Act. This act may be referred to as “The (name of state) 
Arbitration Act.” 

Section 17. Inconsistent Acts Repealed — Time of Taking Effect — A pplication. 
All acts and parts of acts inconsistent with this act are hereby repealed, and 
this act shall take effect upon its enactment, but shall not apply to contracts made 
prior to the taking effect of this act. 
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SUMMARY 


The United States Arbitration Act, effective January 1, 1926, established a na- 
tional policy and procedure for the settlement by arbitration of controversies arising 
out of inter-state commerce or maritime transactions, or within the jurisdiction of 
the federal courts. The draft state arbitration act provides for a policy and pro- 
cedure for the arbitration of intra-state disputes which is in complete accord with 
the national policy. 

In the United States, state lines do not form barriers to trade, and the closely 
interwoven economic life of this nation and the wide distribution of its industries 
necessitates transaction of business by the average individual, firm or corporation 
both outside and within the state. Furthermore, many business concerns have 
branches in various states. For these reasons existing trade systems of arbitration, 
like the trades they serve, know no state boundaries. The conditions of modern 
commerce, therefore, require that when a dispute is to be settled by arbitration the 
state laws insofar as they regulate scope and procedure, should conform to the na- 
tional statutory policy and should be generally uniform throughout the states. 

The draft act, when enacted by the States, will provide such a uniform, harmo- 
nious and comprehensive arbitration policy and practice. Briefly summarized, it 
provides: 

The Agreement. A provision in a written contract to arbitrate a controversy 
arising out of the contract or out of a refusal to perform the contract, or a written 
agreement to submit to arbitration any existing controversy is valid, irrevocable 
and enforceable, save on such grounds as exist for the revocation of any con- 
tract. So under the draft act, the parties may agree to arbitrate all future disputes 
arising out of a contract as well as existing disputes. 

Enforcement of the Agreement. If one party refuses to arbitrate, the other may 
apply to the court which would ordinarily have jurisdiction of the parties to the 
contract or the property involved, for an order directing the arbitration to proceed 
according to the terms of the agreement. If there is a failure to select an arbitrator 
in the manner provided in the agreement, or if no manner of selection is provided, 
the appropriate court will fill the vacancy. Either party has a right to a quick trial 
and may demand a jury on the question as to whether there is a legal agreement and 
whether there has been a breach. When one party brings an action in court in- 
stead of proceeding to arbitration, upon the application of the other party the court 
in which the action is pending must stay the trial until arbitration is had. 

Arbitration Proceedings. The arbitrators have the power to hold hearings, sum- 
mon witnesses and order the production of books, records and documents; and, if 
necessary, the court will compel attendance of witnesses and the production of books. 
The court may also order the taking of depositions of non-residents for use in the 
arbitration proceedings. 

Enforcement of the Award. If the award is not performed voluntarily, any party 
to the arbitration may apply to the court for an order confirming it. The court 
cannot review the facts and give a new decision but must confirm the award, unless 
there has been misconduct by the arbitrators or an evident miscalculation of figures 
or mistake in description or the award is on a matter not submitted, in which case 
the award is vacated, modified or corrected, as the case may be. Once the award 
is confirmed, a judgment may be entered. From this judgment or from an order 
vacating, modifying or correcting the award an appeal may be taken to a higher 
court. This appeal is limited to review of the same questions which can be examined 
on a motion to confirm, vacate, modify or correct the award. There is no new 
examination of the merits. 

Application to the Court. Applications to the court for the enforcement of the 
agreement or of the award or for the appointment of arbitrators, or in any other 
proceeding under the draft act, are heard as motions and the parties are assured, 
therefore, of quick and decisive action. 


ANNEX VI 
DRAFT ARBITRATION CLAUSES FOR GENERAL CONTRACTS * 


AMERICAN ARBITRATION ASSOCIATION 


Any and all controversies arising under or out of or in connection with or relating 
to, or for the breach of, the agreement of which this is a part shall be settled by 
arbitration, in accordance with the rules, then obtaining, of the American Arbitra- 
tion Association, and judgment upon any award rendered may be entered in the 
highest court, state or federal, having jurisdiction in the premises. 


CHAMBER OF COMMERCE OF THE UNITED STATES 


The form of the standard clause used between the Chamber and a Latin American 
country is as follows: 

All disputed questions which may occasion controversy relating to this contract 
shall be submitted to arbitration under the rules adopted jointly by the Chamber of 
Commerce of Buenos Aires and the Chamber of Commerce of the United States of 
America. 


INTERNATIONAL CHAMBER OF COMMERCE 


All disputes arising in connection with the present contract shall be settled under 
the Rules of Conciliation and Arbitration of the International Chamber of Com- 
merce by one or more arbitrators appointed in accordance with the Rules. 


CHAMBER OF COMMERCE OF THE STATE OF NEW YORK 


Any dispute arising under, out of, or in connection with or in relation to this 
contract, shall be submitted to arbitration in accordance with the laws of the State 
of New York, or 

Any dispute arising under, out of, or in connection with or in relation to this 
contract, shall be submitted to arbitration under the rules of the Committee on 
Arbitration of the Chamber of Commerce of the State of New York, which rules 
we, the parties hereto, have read and do hereby accept, or 

Any and all controversies arising under, out of, or in connection with or relating 
to the agreement of which this is a part shall be submitted to arbitration, and judg- 
ment upon any award rendered may be entered in the highest court of the forum, 
state or federal, having jurisdiction in the premises. 


CONVERTERS’ ASSOCIATION 
All differences arising out of this contract shall be settled by arbitration, the par- 
ties agreeing to submit their differences to any recognized standing Board of Arbi- 
tration, or the seller shall select one arbitrator and the buyer another and the two 
so selected shall choose a third. Their award shall be final. This clause is part and 
parcel of the entire contract, not separable from the price, quantity, delivery, or 
any other feature thereof and is not revocable. 


COCOA MERCHANTS’ ASSOCIATION OF AMERICA, INC, 


Any dispute arising under this contract shall be settled by arbitration in accord- 
ance with the rules of the Cocoa Merchants’ Association of America, Inc. 


1 For additional clauses see Arbitration Year Book, obtainable from the American 
Arbitration Association. 
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ANNEX VII 


FORMS USED BY THE AMERICAN ARBITRATION ASSOCIATION 


Submission Agreement 
AMERICAN ARBITRATION ASSOCIATION 





— and — SUBMISSION AGREEMENT 


We, the undersigned, hereby agree to submit to Arbitration the following contro- 
versy: 


We do hereby agree to submit such controversy for decision to 


Arbitrator(s) selected from the Panel of the American Arbitration Association, and 
we further agree that the Arbitration shall be conducted in accordance with the 
Rules of the American Arbitration Association printed herein and pursuant to the 
New York Arbitration Law. 

It is further agreed that we, individually and jointly, will abide by and perform 
any Award rendered by the Arbitrators; and that a judgment of the Supreme Court 
of the State of New York may be entered upon such Award. 


Signed 
Signed 
Corporation Acknowledgments 
STATE OF NEW YORK STATE OF NEW YORK 
ss ss 
COUNTY OF COUNTY OF 
On this day of 192 , On this day of 192 , 
before me personally came and appeared before me personally came and appeared 
to me known and known to to me known and known to 


me to be the person who executed the me to be the person who executed the 
foregoing instrument, who, being duly foregoing instrument, who, being duly 
sworn, did depose and say that he is the sworn, did depose and say that he is the 

of the above named corpora- of the above named corpora- 
tion and that the seal affixed to the fore- _ tion and that the seal affixed to the fore- 
going instrument is the corporate seal going instrument is the corporate seal 
of said corporation and that he is duly ' of said corporation and that he is duly 
authorized to sign and seal the said in- authorized to sign and seal the said in- 
strument in behalf of the said corporation _—_strument in behalf of the said corporation 
by the authority of its Board of Directors _ by the authority of its Board of Directors 


and said and said 
acknowledged said instrument to be the acknowledged said instrument to be the 
free act and deed of said corporation. free act and deed of said corporation. 
Individual Acknowledgments 
STATE OF NEW YORK STATE OF NEW YORK 
i |. 

COUNTY OF COUNTY OF 

On this day of On this day of 
192 , before me personally came and 1092 , before me personally came and 
appeared to me known and _ appeared to me known and 


known to me to be the individual de- known to me to be the individual de- 
scribed in and who executed the foregoing _ scribed in and who executed the foregoing 
instrument, and he duly acknowledged to _—instrument, and he duly acknowledged to 
me that he executed the same. me that he executed the same. 
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Partnership Acknowledgments 


STATE OF NEW YORK 
Ss: 


COUNTY OF 

On this day of 
192 , before me personally came and ap- 
peared 


to me known and known to me to be the 
person who executed the above instru- 
ment, who being duly sworn by me, did 
for himself depose and say that he is a 
member of the firm of 

consisting of himself and 

and that he executed the foregoing instru- 
ment in the firm name of 

and that he had authority to sign same, 
and he did duly acknowledge to me that 
he executed the same as the act and deed 
of said firm of 

for uses and purposes mentioned therein. 


STATE OF NEW YORK 
ss 


COUNTY OF 
On this day of 
192 , before me personally came and ap- 


to me known and known to me to be the 
person who executed the above instru- 
ment, who being duly sworn by me, did 
for himself depose and say that he is a 
member of the firm of 

consisting of himself and 

and that he executed the foregoing instru- 
ment in the firm name of 

and that he had authority to sign same, 
and he did duly acknowledge to me that 
he executed the same as the act and deed 
of said firm of 

for uses and purposes mentioned therein. 


Designation of Arbitrators 


AMERICAN ARBITRATION ASSOCIATION 





In the matter of Arbitration between: 
— and — 





DESIGNATION OF ARBITRATOR(S) 


PieasE TAKE Notice that in accordance with the Arbitration Agreement entered 
into by—___..________.....____of 192... the following person(s) 


is (are) hereby designated as Arbitrator(s) in the above entitled matter. 





Dated: 


(Copy to be furnished to each party and original to 
be filed with the Association under the Rules of 


which the arbitration is conducted.) 


Notice of Hearing 


AMERICAN ARBITRATION ASSOCIATION 


In the matter of the Arbitration between: 


— pm 









NOTICE OF HEARING 


PreaseE TAKE Notice that a hearing in the above entitled arbitration proceed- 


ings will be held before the Arbitrator(s) 





at 


tS en ey 

To: Arbitrator (or arbitrators) 
Plaintiff (or his attorney) 
Defendant (or his attorney) 





ER iE PM, (AM,) 
Signed: 





(Arbitrator) 
(Official designated by Rules) 
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Oath of Arbitrators 


AMERICAN ARBITRATION ASSOCIATION 





In the matter of the Arbitration between: 
— and — 







OATH OF ARBITRATORS 


STATE OF NEW YORK SS: 
COUNTY OF NEW YORK 

being duly sworn, deposes and says 
that he will faithfully and fairly hear and examine the matters in controversy be- 
tween the above named parties in accordance with the Arbitration Agreement en- 
fren inte by the parties on the_____._.._._.__.._dey of __.______.__...I9¢~, 
and that he will make a just Award according to the best of his understanding. 


Sworn to before me 
this day of 192 


Findings and Award 


AMERICAN ARBITRATION ASSOCIATION 






In the matter of the Arbitration between: 


oe FINDINGS AND AWARD 


The undersigned, constituting the duly authorized Arbitrator(s) designated in 
accordance with the Arbitration Agreement entered into by the above named parties 
on the day of _.-_SSSQ «to Whom were voluntarily submitted 
matters in controversy between the said parties, and having been duly sworn ac- 
cording to law and having duly heard the proofs and allegations of the disputants 
does (do) hereby make this his (their) rmvprncs and AWARD, as follows: 








STATE OF NEW YORK 
COUNTY OF NEW YORK ss: 


EL re , before me personally came and 
OE a a 
to me known and known to me to be the individual described in and who executed 
the foregoing instrument and he duly acknowledged to me that he executed the 
same. 





Form of Subpoena 


THE PEOPLE OF THE STATE OF NEW YORK, 
TO 
GREETING: 

We Commanp You, That all business and excuses being laid aside, you and each 
of you appear and attend before 
the Arbitrator(s) appointed in accordance with the agreement of the parties below 
mentioned and acting under the Arbitration Law of the State of New York, at the 
office of the arbitrator(s), No. in the on the day of 

192 at o'clock, in the noon, to testify and give evidence in a 
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certain arbitration, now pending before said arbitrator(s), then and there tc > be 
held between , complaining party, 
and ; , defending party, on the part of the ~ 
and for a failure to 
attend, you will be deemed guilty of a contempt of court,’ and liable to pay all 
losses and damages sustained thereby to the party aggrieved, and forfeit Fifty Dol-— 
lars in addition thereto.? 
Witness: the day of 192 





Arbitrator 
“ 








Affidavit of Service to be Printed on Back Page 
CITY AND STATE OF NEW YORK, COUNTY OF Ss: 


being duly sworn, deposes and says, that he resides at 

and that on the day of 19 , at No. 

he served the within Summons and Complaint on 

the Defendant therein named, by delivering to and leaving a true copy of each 
thereof with said defendant personally; deponent knew the said person so served 
as aforesaid to be the same person mentioned and described in said summons and — 
complaint as the defendant therein: deponent is over the age of 18 years and not a 
party to this action. 

Sworn to before me this } 

day of 19 

Commissioner of Deeds, City of New York, 

Notary Public, County of 


Affidavit of Service on a Corporation 
CITY AND STATE OF NEW YORK, COUNTY OF Ss: 


being duly sworn, deposes and says, that he resides at 
and that on the day of 19 , at No. 

‘ , he served the within summons 
and complaint on 
a corporation, the defendant therein named by delivering to and 
leaving a true copy of each thereof personally with an officer of said 
corporation, to wit, its deponent knew said corporation so served as 
aforesaid to be the same corporation mentioned and described in said summons and 
complaint as the defendant therein, and knew said 
to be such officer thereof at that time; deponent is over the age of 18 years and 
not a party to the action. 
Sworn to before me pe 


day of 
Commissioner of Teas: for the City of New York 
Notary Public, County 





1 Civil Practice Act — Section 1453 
2 Civil Practice Act — Section 406 
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23, 86, 87, 88, 89; default through, 81, 
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Adjournments: see Hearings 

Agents: authority of, 78 
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11-17, 18, 24, 27, 54, 72, 73) 77) 78, 79) 
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of parties, 11-13; definition of, 2; 
enforcement of, 2, 6, 7, 8, 72, 73; nature 
of, 19; performance of, 4; and ques- 
tions of law, 8; submissions, 18-25; 
see also Clauses, Contracts, Enforce- 
ment, Validity, and Submissions 

Alabama: summary of law, 110 

Amendments: of laws 8; of submissions, 
18, 22, 23. 

American Arbitration Assn.: and auto- 
motive industry, 6; clauses, 26, 27, 
231; costs of arbitration, 68, 69, 70; 
draft state arbitration act, 227; forms, 
IQ, 20, 233; use of intercessors, 15, 16; 
national panel, 16, 33, 40, 68; pro- 
ceedings to facilitate arbitrations, 16; 
Tules, 19, 20, 33, 34, 37, 38, 45, 46, 59, 
text of, applicable under New York 
Law, 217, text of, applicable generally, 
221; selection of arbitrators and um- 
pire, 38, 40; Year Book, 12, 19, 70 

Amer. Fur Merchants’ Assn.: 47 

Amer. Railway Assn.: 47 

Appeals: definition of, 3; general, 3, 58, 
64, 65, 69, 90, 92, 102 

Arbitration: application of, 5; char- 
acteristics of, 1; classes of disputes to 
which adapted, 1, 5; costs of, 70; 
definition of, 1, 2; final, 7; kinds of, 
I, 4; not compulsory, 3; proceedings 
to facilitate, 16; reasons for using, 1, 4; 
refusal to proceed with, 82; special pro- 
ceeding, 56, 87; subjects to which 
may extend, 11, 13; time for demand- 
ing (case, 82, footnote 2), 104; volun- 
tary I, 3 ; é 

Appraisal: not arbitration, 83 (case, 83) 
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Arbitration Boards: definition of, 2; see 
Arbitrators, Tribunals 

Arbitration Committees: definition of, 2 

Arbitrators: definition of, 2; general 1, 4, 
7, 9, 10, 12, 15, 19, 20, 31-43, 58, 59, 
63, 65, 81, 85, QI, 99, 100, 103; ad- 
mission of evidence and testimony, 
50, 51, 94 (cases, 94, 95, footnotes, 1 and 
3; 96, footnotes 1 and 2); appointment 
by court, 7, 8, 20, 31, 39, 40, 41, 42, 
85, 86, 87, 98, 105; appointment in 
submission, 22, 24, 28, 32, 34, 36, 37, 
38, 85, 86, 97; appointment provided 
by rules, 24, 32, 33, 38, 40, 51; au- 
thority and powers, 6, 10, 11, 18, 21, 
22, 23, 26, 27, 31, 36-38, 47, 50-52, 60, 
61; imperfect execution of, 60, 61, 62; 
authority under clause, 26, 27, 36; 
and award, 56, 59, 62, 90; delivery of, 
60; bias and partiality of, 9, 31, 32-34, 
35 (case, 35), 90, 96, 97 (cases 97, foot- 
note 2), 100, 103; board of, 31, 38; 
compensation, see Fees; consultation 
with counsel, 37, 49; disqualifications 
of, 31 (case, 32), 33, 34, 35; dissent by, 
56; errors of, 94 (case, 108); exami- 
nation of witnesses by, 47, 48, 50, 04; 
excess of powers by, 22, 62, 66, 99, 100; 
expenses of, 69; failure to name, 85, 87; 
failure to meet (case, 95, footnote 2), 98; 
fees of, 22, 66, 67 (excessive fees, 
case, 67), 68, 70, 71,— demand for, 
pending decision 71 (case, 71), 101; 
fraud and misconduct by, 9, 31, 33, 36, 
52, 9°, 93, 94, 95; hearings by, 44, 45, 
46, 55, 56; independent inquiries by, 
53, 93 (cases, 93, footnote 1); in- 
spection of merchandise, 93 (case, 93, 
footnote 2); lists of, 15; lists of 
American Arbitration Association, 16; 
misconduct of, cases, 94,95, 96, 97; mis- 
take in judgment by, 99; notice of 
appointment, 19, 31, 40, of hearings, 45, 
56; oaths of, 50, 84, 103; personal 
liability of, 31, 43; proceedings before, 
44-57; qualifications of, 31, 32; and 
questions of law, 54, 97, 98; restraints 
on conduct of (case, 99); revocation of 
authority, 6; right to award on interest, 
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62 (case, 63); and rules of procedure, 
20, of law 95 (case, 95), 98 (cases, 98); 
selection by parties, 31, 32, 38-39} 
statement of facts and, 20, 21; substi- 
tutions for, 31, 38, 40, 41, 45; technical 
competence of, 36; termination of 
authority, 31, 42-43 (case, 43); with- 
drawal, 41, 90, 97, 98 (case, 97); see 
‘also Courts, Panels, Submissions, Um- 
pires, Waivers, Witnesses 
Arizona: summary of law, 112 
Arkansas: summary of law, 115 
Automobile industry: 6 
Awards: definition of, 2; general, 3, 6, 7, 
13, 19, 31, 56, 58-65, 66, 91; acknowl- 
edgments of, 58, 59; certain, 62; con- 
ditional, 61; confirmation of, 9, 109, 
23, 28, 55, 60, 65, 69, 75, 90, 91 (court 
must confirm, case, 91), 92, 95, 105; 
complete, 42, 62, 103; correction or 
modification of, 9, 23, 60, 61, 62, 69, go, 
QI, 92, 100, 101 (cases, 101), 102; and 
costs, 68, 69; delivery of, 58, 60; en- 
forcement of, 2, 7, 9, 52, 54, 58, 62, 
go-105; enforcement by contempt 


proceedings, 63 (cases, 63), by court, | 


65, by trade rules, 64, in part, 102; 
execution of, 58, 60, 61, 64, 65; ex parte, 
104, 105; filed in court, 60; final, 61, 93; 
form of, 58, 65; impeachment of 
(cases, 92); indefinite (case, 103); 
and interest on amount, 63 (case, 63); 
and majority vote, 36, 56, 58, 84, 98 
(case, 98), 101; merits of, 3; minority 
award (case, 59); mutual, 61, 62 
(case, 62); performance of, 58, 63, 64, 
65, 90; principal requisites of, 58; 
and reasons for, 63; and reopening of 
hearings, 56; separable, 60, 62; setting 
aside of (vacating), 3, 9, 22, 23, 24, 25, 
33> 34, 35, 36, 46, 52, 56, 60, 61, 62, 69, 
85, 9°, 91, 92, 93, 94, 95, 96, 97, 99; 
100, 101, 102, 103; and settlement by 
parties, 54, 55; substance of, 65; and 
submission, 58, 60, 79; tentative 
award (case, 103); and termination of 
arbitrators’ powers, 42 (case, 43); 
time for making, 27, 28, 46, 59, 103 
(expiration of, case, 103); unanimous, 
36, 56, 58; see also Appeals, Arbitrators, 
N. Y. law, Validity 


Bankruptcy: and arbitration, 80 


California: 7,9; summary of law, 117 
Cases: See Annex VIII, 237, for table of 
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Chambers of Commerce: 15, 21 

Clauses: definition of, 2; general, 3, 8, 11, 
14, 17, 26-30, 40, 75, 76, 77; 79, 80, 
81, 83, 84, 87, 104; acknowledgment 
of, 28 (case, 28); American Arbitration 
Assn. clause, 27, 231; binding, 27; 
enforcement of, 16, 26, 29, 30, 75 
(cases, 75, 75-76), not enforceable 
(case, 77), enforceable in assignable 
contract (case, 80), 87; form of, 26; 
and incidental remedies, 26, 29, 72-89; 
performance of, 27; powers of arbi- 
trators under, 26, 27, 36; in standard 
contracts, 14, 26, 28, 29; time for 
rendering, 27; see Annex VI, 231, for 
sample clauses; also Agreements to 
Arbitrate; Contracts; Validity 

Cocoa Merchants’ Assn. of America, Inc.: 
arbitration clause, 231 

Codes of Ethics: see Ethics 

Colorado: summary of law, 120 

Common Law: 1, 6, 23, 24, 35, 36, 64, 99, 
102 (and conditions of arbitration, 
case, 102); effect of statutes, 102; en- 
forcement of award under, go, of sub- 
mission, 24; mistake in judgment and, 
99; reasons for award under, 90; 
revocation of submission, 23; and um- 
pires, 36 

Compensation: of arbitrators, 22, 66-71, 
101; amount of, 66, 67; apportion- 
ment of, 67; excessive fees (case, 67); 
see also Arbitrators’ fees. 

Competence: see Arbitrators, Parties 

Compromise: 5, 11, 55; confusion with 
arbitration, 17; and intercessor, 16; 
see also Parties, settlement by 

Compulsory arbitration: and clause in con- 
tract, 3; and Pa. act of 1810, 3; see 
also Arbitration 

Conciliation: see Compromise 

Connecticut: summary of law, 122 

Constitution: of trade associations, 11, 14 

Constitutionality: of New York Arbitra- 
tion Law, 9, 10 

Contract: general, 2, 3, 4, 11, 26, 56, 57, 
72, 75, 83, 85, 105; assignabie, 80; 
binding, 6; cancellation of, 27; clauses 
in, 14, 17, 26, 27, 80, 81, 83, 86, 87; 
dispute outside of, 78-80 (cases, 78), 
79; for employment, 78; existence and 
validity of, 73-78 (cases, 73), 75, 773 
interpretation of, 5; made by fraud 
(case, 77); not properly drawn (case, 
76); not sufficient, 76; rescinded 
(cases, 77, footnotes 2 and 5s); sales 





blanks as, 26, 27, 76; see also Agree- 
ment to Arbitrate, Trade Associations 
(Standard Contracts, Clauses), Validity 
Converters’ Association: arbitration 
clause, 231 
Costs: general, 66-71; absence of com- 
pensation, 67; of appeal, 69; appor- 
tionment of, 67; average, 70; court 
costs, 68, 69, 91, ror; deposits, 68; 
enforcement of agreement on (case, 
71); of proceedings, 68, 
Counsel: 44, 48, 49 (case, 49), 81; see 
also Lawyers 
Courts: general, 4, 5, 7, 9, 10, II, 12, 13, 
22, 28, 37, 48, 90, 91; and absence of 
parties, 54; and appeals, 64, 102; 
and appointment of arbitrators, 7, 8, 
20, 31, 39, 40, 41, 42, 85, 87; congestion 
of, 4, 6, 15; decisions, 5, 237; de- 
termination of questions in contracts 
(cases, 78), 79; and filing of award, 59; 
and investigations of arbitrators, 53; 
and interpretation of waivers, 50; 
jurisdiction of, 6, under New York 
Law, 10; and mutual award, 62; 
and oaths, 50; and order to proceed, 
7, 8, 24, 28, 37, 48, 53, 73, 74 (cases, 
74-75) 77), 78, 79, 81, 82, 83, 84, 89, 
to2 (appeal of, case, 102), 103, 104, 
denial of, 82, 83, 89; reference of 
questions of law to, 7, 8, 9; rehearings 
by, 43, 56, 90, 102, 103; review by, 9; 
tules of, 20, 28, 37; rules of law, 95; 
and stay of proceedings by, 7, 8, 30, 
86 (case, 86-87), 88 (case, 88), not 
granted, 89 (case, 89); and subjects to 
which arbitration may extend, 13; 
supervisory power of, 99 (case, 99); 
and waiver of disqualification of arbi- 
trators 34, 35; see also Arbitrators, 
Awards (Setting aside of, Modifica- 
tion and Correction), Costs, Enforce- 
ment, Judgments, Jurisdiction, Merits, 
Validity. 


Damages: award of, 63; and ex parte 
arbitration, 105; for revocation of 
submission, 23 

Decisions: see Awards; also Annex VIII 

Defaults: 6, 7, 8, 23, 24, 48, 65, 73, 75s 81, 
82, 84, 86, 87, 105 

Defendant: see Parties 

Definitions: 1, 2 

Delaware: 123 

Deposits: 68 

Disputes: existence of (cases, 82, 83) 
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District of Columbia: 123 

Documents: 4, 18, 19, 27, 46, 47, 48, 51, 
59, 95; see also Arbitrators, Evidence, 
Parties, Witnesses 


Enforcement: general, go-105; of agree- 
ments to arbitrate, 2, 4, 7, 8, 72, 73, 
104; of agreements for compensation, 
66, 69, 71 (case, 71); of awards, 2, 4, 
7, 9) 52 54, 58, 59, 62, 63 (cases, 63), 
64, 65, 75 (cases, 75, 75-76), 87, in 
other states, 87, 88 (cases 87), 90- 
105; of clauses, 16, 26, 28, 30; of 
submissions, 24, 25; see also Courts, 
State laws, United States Law 

Errors: of law, 94, 98, 101, 102; in 
judgment (case, ror, footnote 4) 

Ethics: 12, 13; see Trade Practices 

Evidence: 20, 21, 22, 40, 50-52, 55, 56, 
76, 79, 9°, 94, 95 (disregard of, cases 
94, 95), 98; see Documents, Witnesses 

Ex parte arbitration: Sec. 4a of New York 
Law, 20; 24, 53, 75, 104, 105 

Experts: 4, 7, 96 


Facts: error in, 101; questions of, 9, 59, 
74, 75; statements of, 18, 20, 21, 26, 28 

Fees: court fees, 68, 69, 91, 101; for 
arbitrators’ fees, see Arbitrators 

Florida: summary of law, 123 

Forms: of American Arbitration Assn., 
19, 20, 233 ff.; of award, 58; of clauses, 
26, 231; of notices, 19, 234; of sub- 
mission, 18, 233; for standard forms, 
see Trade Associations 

Fraud: prevention of, 9, 36; see also 
Arbitrators, Summaries of state laws 

Future disputes: definition of, 2; general 
6, 7, 8, 11, 26, 72; see also Agreements 
to Arbitrate, Clauses, Courts, Enforce- 
ment, Laws 


Georgia: summary of law, 125 

Good faith: as a means of enforcement, 6, 
13, 53, 64, 90 

Goodwill: and effect of arbitration on, 4, 
5, 16, 21 


Hawaii: summary of law, 127 

Hearings: general, 37, 44-57, 67, 68, 69, 
79, 94; adjournment of, 46; closing of, 
55; by correspondence, 46; and evi- 
dence, 50, 51, 94; minutes of, 47, 52, 
69; notice of, 19, 22, 44, 45; place of, 
22, 45, 55; re-opening, 56; and rules, 
22; and settlement by parties, 55; 
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time for, 22, 45, 55; waiver of, 46; and 
witnesses, 50, 51; see also Arbitrators, 
Evidence, Parties, Procedure, Rules, 
Waivers, Witnesses 


Idaho: summary of law, 130 

Illinois: 7, 8, 54; summary of law, 132 

Incidental Remedies: 29, 72-89 

Indiana: summary of law, 134 

Injunctions: 29 

International Chamber of Commerce: ar- 
bitration clause of, 231 

Intercessors: 11, 15, 16, 17 

Interstate commerce: 5, 7,9; see also U.S. 
Arbitration Law 

Iowa: 7; summary of law, 136 

Irrevocability: general, 6, 7, 8, 23, 54, 723 
of clause, 26, 28; interpretation by 
court of, 23; see Arbitration Agree- 
ments, Clauses, Submissions, State 
Laws under headings of various states, 
and U.S. Law 


Joint conference on standard contracts: 29 

Judgments: and appeal, 102; entry on 
award, 3, 9, 12, 19, 22, 23, 28, 42, 55, 
58, 59, 60, 65, 69, 90, OI, 92, 105; on 
settlement by parties, 54, 55; mis- 
take in, 90, 99, ror; roll, or 

Jurisdiction: lack of, 81, 87; foreign, 87, 
88; see also Arbitrators, Courts 

Jury: trial by, 4, 73, 74, 75, 76, 78 


Kansas: summary of law, 138 
Kentucky: summary of law, 140 


Laws: general, 1, 2, 3, 4, 6, 7, 8, 11, 12, 
13, 19, 22, 24, 26, 28, 38, 44, 50, 52, 54, 
58, 62, 64, 65, 66, 72, 73, 83, 84, 87, 99, 
92, 94, 95, 102; American Arbitration 
Assn. draft act, 227; agency law, 13; 
corporation law, 13, fees and costs regu- 
lated by, 66, 68, 69, 70, 71, 81, 83, 84, 
92; partnership law, 13, vacating an 
award under, 92, 94, 96; and statute 
of limitations, 95, 98, 104; see also 
Agreements to Arbitrate, Awards, 
Clauses, Submissions, Validity, also 
Annexes I, 107, and II, 207 

Laws in U. S.: state statutes, 2, 8; see 
Annex I, 107 ff.; Annex II, 207 ff. 

Lawyers: 15, 21, 26, 60, 68, 81, 91, 101; as 
arbitrators, 4, 8, 9, 32; see also Counsel 

Litigation: 2, 4, 5, 23. 30, 62, 89 

Louisiana: 32; summary of law, 142 


Maine: 7; summary of law, 144 
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Majority vote: see Award 

Maritime transactions: 5,9 

Maryland: 146 

Massachusells: 7, 8, 9, 32, 54; summary 
of law, 146 

Mechanics’ liens: 23, 29; and motion to 
compel arbitration denied (case, 79) 

Merits of case: 3, 63 (case, 63), 65, 74 
(case, 74) (cases 98, footnote 2, 99), 100 
(case 101, footnote 3) 

Michigan: 7; summary of law, 148 

Minnesota: 7; summary of law, 151 

Minutes: see Hearings 

Mississippi: summary of law, 153 

Missouri: summary of law, 156 

Montana: summary of law, 158 

Motions: to compel arbitration (cases, 
89); to confirm award, 75, 90, 91; to 
correct award with respect to compen- 
sation (case, 67), 101; and court costs, 
69, 71; to enforce clause, 28; for order 
to proceed, 48, 73, 74 (case, 74), 75, 79 
(denied by court, case, 79), 81, 83; to 
vacate award, 34, 96, 99; see also State 
Laws, Annex I. 


Nail. Assn. of Importers of Hides & Skins: 
140 

Nebraska: 7; summary of law, 160 

Nevada: 7, 8; summary of law, 162 

New Hampshire: 7; summary of law, 164 

New Jersey: 7,9; summary of law, 166 

New Mexico: summary of law, 168 

New York Coffee & Sugar Exchange: rules 
of, 47 

New York State Chamber of Commerce: 
arbitration clause, 231 

New York State Law: general, 7, 8, 9, 10, 
12, 35; 72, 81, 93, 94, 99, 102, 104; and 
absence of parties, 53, 54; appeals 
under, 64, 104; and arbitration agree- 
ments, 7, II, 12, 14, 19, 23, 25, 26, 56, 
60, 72, 82, 85, 88, 90, 104; and arbi- 
trators, 8, 10, 21, 30, 32, 33, 34, 
35, 37, 38, 39, 43, 5°, 50, 97; and 
awards, 42, 56, 50, 60, 61, 62, 64, go, 
91, 96, 97, 99, 100, 102, majority or 
unanimous, 36, 56, 58, 59 (minority 
award, case, 56, mutual award, case, 
62); and clauses, 26, 28, 30; con- 
stitutionality of, 9, 10; and competence 
of parties, 12; and court costs, 69 
(enforcement of agreement on, case, 
71); and evidence, 51, 52; and ex parte 
arbitration, 20, 24, 53, 75, 104 (sec. 4a); 
and fees, 66, 71; and hearings, 44, 45, 
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46, 50, 51, 56; and oaths, 50; and order 
to proceed, 8, 81; proceedings under, 
8, 44, 52, 53, 87, 90; and rules, 20; 
special proceeding, 56, 87 (sec. 6a 
N. Y. Law) (case, 87); subject matter 
under, 13; and submissions 10, 18, 23, 
24, 28, 72; summary of, 170; and 
umpires, 35, 36, 39, 40; text of, 210; 
and validity of contracts, 81; and 
witnesses, 47, 50, 94 

North Carolina: 8, 54; summary of law, 
173 

North Dakota: summary of law, 175 

Notary Public: acknowledgment of 
awards, 59, of clauses, 28, of sub- 
missions, 18 

Notices: to arbitrators, 19, 40, 56; to 
executor of deceased party, 23; of 
hearings, 19, 22, 44, 45, 56; of motion 
to confirm award, 90, 91, 92; to parties, 
19, 44, 45, 56, 73, 81, 93; see also 
Arbitrators, Hearings, Parties 


Oaths: 44, 49, 50, 53, 81, 83, 84 (cases, 
84), 103; see also Arbitrators, Parties, 
Witnesses 

Objections: 72, 73, 75, 76, 78, 79, 80, 81, 
82 (that no dispute involved, cases, 81, 
82), 84, 105 

Ohio: summary of law, 178 

Oklahoma: 180 

Oregon: 7, 9; summary of law, 180 


Panels: of American Arbitration Assn. 
33, 40; of arbitrators 31, 40-41; see 
also Arbitrators 

Parties: general, 1, 2, 4, 5, 7, 8, 10, 14, 18, 


contract, 73; and counsel, 48, 49 
(case, 49), 81; costs to, 68, 69, 71; 
defaulting party, 73, 84, 86, 105; 
defending party, 2, 21, 52, 75, 81, 82, 
83, 84, 104; deposits by, 68; and 
evidence, 79; examination before trial 
(case, 49); expenses to, 22, 66, 69; 
hearings and, 44, 45, 46; and jury 
trial, 74; and litigation, 23; notices to, 
19, 44, 45, 56, 73, 81, — of appoint- 
ment of arbitrators (case, 85), 91, 92; 
not party to contract, 83; oaths of, 
50, 51, 83, 84 — waiver of (case, 84); 
objections of, 73, 75, 91; and perform- 
ance of award, 64, 65, 90; and pro- 
ceedings, 47, 52; and refusal to arbi- 
trate, 82 (cases, 82, footnotes 1 and 2, 
89); refusal to proceed, 30, 73 (mo- 
tion for order to proceed, case, 75); 
and relationship with arbitrators, 33, 
34, 35, 41, 97, 100; and restrictions on 
conduct of arbitrators (case, 99); revo- 
cation of arbitration agreement, 6, 11, 
of submission, 23, 72; rights of, 44, 48-49 
(to appoint arbitrator, case, 85), 93, 04 
(and misconduct of arbitrators, case, 
97), 100; and rules, 3, 20, 22, 37; and 
selection of arbitrators, umpires and 
substitutes, 1, 31, 32, 38, 39, 40, 44, 81, 
82, 85; and service of notices, 81, gt, 
100, of subpoena, 44, 73; settlement by, 
54, 55; submission by, 12, 13, 18, 19, 
22, 23, 25; and statement of facts, 20, 
37; and testimony, 95, 104; with- 
drawal of, 23, 30, 37, 54, 55, 74, 84; 
see also Courts, Evidence, Questions of 
Law, Waivers 





26, 27, 28, 35, 37, 56, 69, 75, 78, 81, 85, 
86, 88, 89, 103; absence of, 53, 54; 
aggrieved party, 8, 23, 24, 72, 73, 74 
(and motion for order to proceed, case, 
74) 75, 81, 82, 83, 84, 86, 104; and 
appeal, 102; and application, for 
appointment of arbitrator, 85, for ad- 
journment of hearing, 46, for enforce- 
ment of submission, 25, for order to 
confirm award, 90, 91 (case, 91), 92, 
for order to proceed, 75, 81, for unfair 
charges, 67, to vacate award, 62; ap- 
peals by, 63, 64; and arbitrators’ fees, 
66-68; and arbitrators’ powers 22; 
award and, 19, 27, 46, 58, 59, 60, 61, 
62, 63, 90, 92; and biased arbitrators, 
100; competence of, 11, 12, 13, 14, 24, 
80; complaining party, 2, 21, 26, 52, 
104; consent of, 11, 14, 15, 16,17; and 


Partiality: see Arbitrators 

Pariners: as arbitrators, 33; disputes 
between, 5 

Pennsylvania: Act of 1810, 3; law, 7, 8, 
9, 54; summary of, 182 

Plaintiff: see Parties (complaining) 

Principles: 1, 5, 9, 14, 35) 51s 54, 72 

Privacy: of hearings, 4; see Evidence, 
Testimony, Witnesses 

Proceedings: before arbitrators, 44-57; 
to facilitate arbitration, 15, 16; cost of, 
66, 68, 69; lapse in, 81, 87; order of, 
52; special, 56, 87; stay of, see Courts 


Procedure: 8, 14, 72; for conduct of 


arbitrations, 37; waiver of require- 
ments of, 44, 53; see also Rules 
Provisional Remedies: 29, 72-89 


Questions of Law: 7, 8,9, 54,97, 98 
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Real Property: title to, 5, 13, 14, 23 

Rehearings: (cases, 103, footnotes 2, 4 
and 5); see Courts 

Review: of awards by courts, 3, 9 

Revocation: of agreement, by consent of 
parties 23 (case, 23); by death of 
party, 23; by litigation, 23; and 
incidental remedies, 23; see also 
Arbitrators, for revocation of author- 
ity 

Rhode Island: summary of law, 184 

Rubber Exchange of New York, Inc.: arbi- 
tration clause, 232 

Rules: definition of, 3; general, 5, 12, 
14, 22, 27, 37, 49, 54; and appeal 64; 
and arbitrators, 24, 32, 33, 38, 40, 51} 
and award, 64; and costs, 68, 69, 70; 
and counsel, 48, 49; of court, 20, 28, 37; 
of evidence, 55, 99; and fees, 66, 67, 69; 
and hearings, 45, 47, 55; importance 
of, 20; interpretation of, 37; of law, 
95, 98 (not binding, cases, 98), 99, 104; 
and oaths, 50; of procedure, 37, refer- 
ence to in contract, 76 (case, 76); and 
reference to courts, 54; special, 3; 
and submission, 19, 20, 22, 28; and 
witnesses, 48; see also American Arbi- 
tration Assn. 


Silk Association of America: 75, 76 

South Carolina: summary of law, 186 

South Dakota: 188 

Statute of Limitations: 104 

Submissions: definition of, 2; general, 6, 
7, 8, 10, I1, 12, 18-25, 26, 28, 36, 58, 
66, 69, 72, 73, 83) 90, 91, 95,99, 103, 104, 
105; American Arbitration Assn., 233; 
amendment of, 18, 22, 23; and amount 
of claim 21; and appeals, 64; and 
arbitrators’ appointment, 22, 24, 28, 
32, 34, 37, 38, 85, 86, 97; and arbitra- 
tors’ powers 22, 97; and awards, 59, 
60, 61, 64, 65; and clauses, 26, 27, 
28, 30; construction of, (case, 74); 
enforcement of, 2, 7, 8, 18, 24, 25, 43} 
form of, 18, 19; and hearings, 45, 47, 
55, 56, 57; language of, 19, 21; and 
New York Law, 12, 18, 19, 23; and 
reference to court, 54; reference to 
laws, 19; references to rules, 19, 20; 
revocation of, 18, 23, 28; substance of, 
22; and trade bodies, 12; and umpire, 
40; when cannot be made, 24; who 
may make, 12, 13, 18, 25; see also 
Agreements to Arbitrate, Clauses, 
Validity 
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Subpoena: 19, 23, 47 

Summons: 3, 73, 81, 89 (if served mo- 
tion to compel arbitration denied, 
case, 89), 91; see also Annex VII 


Tanners’ Council of America: 40 

Tennessee: summary of law, 188 

Terminology: 2 

Testimony: 94, 104; see Evidence 

Texas: 32; summary of law, 190 

Trade Agreements: 11, 12 

Trade Associations: general, 3, 13, 14, 
15; 16, 26, 47; 67; by-laws, 12, 14, 64; 
rules, 12, 14, 40, 47; standard con- 
tracts, 14, 28; standard forms, 26 

Trade Customs: 4, S, 13, 31, 51; 96; un- 
fair practices, 5, 13 

Tribunals: 2, 13, 18, 21, 67, 70 


Umpires: definition of, 2; general, 31, 
35-36, 39-40, 45, 58 (may decide be- 
tween arbitrators, case, 58), 85, 86 (not 
friend of other party, case, 86), 87, 91 

Unanimous Awards: see Awards 

Uniform State Laws: 7; American Arbi- 
tration Assn. Draft Act, 227 

United States Arbitration Act: 2, 6, 7, 93 
summary, 108; text, 207 

United States Chamber of Commerce: arbi- 
tration clause, 231 

Uiak: 8, 54; summary of law, 192 


Vacancies: filled by court, 41; see Arbitra- 
tors’ Appointments, Courts 

Validity: of arbitration agreements and 
awards, 2, 6, 7, 8, 11, 12, 14, 20, 23, 24, 
42, 55, 56, 58, 64, 72, 73 (cases, 73, 74, 
75), 85, 91, 97, 105; of agreements for 
compensation, 67; of contracts, 72, 75, 
76, 77, 78, 80, 81; under New York 
Law, 8, 11, 12, 14; under by-laws and 
rules, 14; see Awards, Contracts, En- 
forcement, Future Disputes, Parties 

Vermont: summary of law, 194 

Virginia: summary of law, 196 


Waivers: of form, 84 (case, 84); of 
grounds of objection to arbitrators, 33, 
34, 35; of impartiality, 90, 99, 100 
(case, 100); and mechanics’ liens, 23, 
79; of oaths, 50, 84 (case, 84); of ob- 
jections to awards on matters not sub- 
mitted, 79; of oral hearings, 44, 46, 48; 
of procedural requirements, 44, 53; 
of rehearings, 52; of right to arbitrate, 
81, 88, (case, 88-89); and stay of pro- 
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Withdrawal: of parties, by mutual agree- 
e 2); ‘a “ment (case 23); see also Arbitrators, 





Wa : summary of ee 197 Witnesses: 44, 45, 47, 48, 50, $1, 55, 853 
Ves 2 Vegi summary of law, 199 see also Hearings, Oaths 
Wyoming: 8,54; summary of law, 203 
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